OTAY WATER DISTRICT
FINANCE, ADMINISTRATION AND COMMUNICATIONS
COMMITTEE MEETING
and
SPECIAL MEETING OF THE BOARD OF DIRECTORS

2554 SWEETWATER SPRINGS BOULEVARD
SPRING VALLEY, CALIFORNIA
BOARDROOM

MONDAY
October 19, 2009
4:00 P.M.

This is a District Committee meeting. This meeting is being posted as a special meeting
in order to comply with the Brown Act (Government Code Section §54954.2) in the event that
a quorum of the Board is present. Items will be deliberated, however, no formal board actions
will be taken at this meeting. The committee makes recommendations
to the full board for its consideration and formal action.

AGENDA
ROLL CALL
PUBLIC PARTICIPATION — OPPORTUNITY FOR MEMBERS OF THE PUBLIC

TO SPEAK TO THE BOARD ON ANY SUBJECT MATTER WITHIN THE
BOARD'S JURISDICTION BUT NOT AN ITEM ON TODAY'S AGENDA

DISCUSSION ITEMS

3.

ADOPT RESOLUTION NO. 4150 APPROVING THE FORM OF AND
AUTHORIZING THE EXECUTION AND DELIVERY OF A PURCHASE AND
SALE AGREEMENT AND RELATED DOCUMENTS WITH RESPECT TO THE
SALE OF THE SELLER’S PROPOSITION 1A RECEIVABLE FROM THE
STATE; AND DIRECTING AND AUTHORIZING CERTAIN OTHER ACTIONS IN
CONNECTION THEREWITH (CUDLIP/BEACHEM) [10 minutes]

ACCEPT THE DISTRICT’'S AUDITED FINANCIAL STATEMENTS, INCLUDING
THE INDEPENDENT AUDITORS’ UNQUALIFIED OPINION, FOR FISCAL
YEAR ENDED JUNE 30, 2009 (CUDLIP) [5 minutes]

REJECT GARY AND MARY TIMM CLAIM (SARNO) [5 minutes]

APPROVE AN AGREEMENT WITH NEW CINGULAR WIRELESS PCS, LLC, A
DELAWARE LIMITED LIABILITY COMPANY (NEW CINGULAR) FOR THE
INSTALLATION OF A COMMUNICATIONS FACILITY AT THE 832-1&2
RESERVOIR SITE (CHARLES) [5 minutes]



10.

11.

12.

APPROVE AN AGREEMENT WITH NEW CINGULAR WIRELESS PCS, LLC, A
DELAWARE LIMITEED LIABILITY COMPANY FOR THE INSTALLATION OF A
COMMUNICATIONS FACILITY AT THE 1200-1 RESERVOIR SITE (CHARLES)
[5 minutes]

UPDATE REPORT REGARDING RATE ADJUSTMENT FOR MEXICO
AGREEMENT TO TRANSFER WATER (CUDLIP) [5 minutes]

UPDATE REPORT REGARDING THE ONGOING MONITORING OF THE
WATER RATE FORECAST (BEACHEM) [10 minutes]

UPDATE REPORT ON CONTRACTING NON-CORE DISTRICT SERVICES
(WILLIAMSON) [5 minutes]

UPDATE REPORT ON FISCAL YEAR 2009 STRATEGIC PLAN AND
PERFORMANCE MEASURES REPORT AND REPORT ON AWWA SELF-
ASSESSMENT SURVEY (STEVENS) [10 minutes]

ADJOURNMENT

BOARD MEMBERS ATTENDING:

Jaime Bonilla, Chair
Jose Lopez

All items appearing on this agenda, whether or not expressly listed for action, may be
deliberated and may be subject to action by the Board.

The Agenda, and any attachments containing written information, are available at the
District's website at www.otaywater.gov. Written changes to any items to be considered
at the open meeting, or to any attachments, will be posted on the District's website.
Copies of the Agenda and all attachments are also available through the District Secre-
tary by contacting her at (619) 670-2280.

If you have any disability which would require accommodation in order to enable you to
participate in this meeting, please call the District Secretary at 670-2280 at least 24
hours prior to the meeting

Certification of Posting

| certify that on October 16, 2009 | posted a copy of the foregoing agenda near

the regular meeting place of the Board of Directors of Otay Water District, said time be-
ing at least 24 hours in advance of the meeting of the Board of Directors (Government
Code Section §54954.2).

Executed at Spring Valley, California on October 16, 2009.

W/b’/m Dtee

Spisan Cruz, District Shg,retary
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AGENDA ITEM 3

STAFF REPORT
TYPE MEETING: Regular Board ) MEETING DATE:  November 4 , 2009
SUBMITTED BY:  James Cudlfd ifance Manager W.0./G.F._NO: DIV.NO. a11
éngOVEDB% Josigb em, Chief Financial Officer
hie

APPROVED BY:
(Asst. GM):

SUBJECT:

Germégdgéégfez, Agssigtant General Manager, Administration &

Finance

Resolution No. 4150 Approving the Form of and Authorizing the
Execution and Delivery of a Purchase and Sale Agreement and
Related Documents with Respect to the Sale of the Seller’s
Proposition 1A Receivable from the State; and Directing and
Authorizing Certain Other Actions in Connection Therewith

GENERAL MANAGER'’S RECOMMENDATION:

Adopt Resolution No. 4150 authorizing the District to
participate in the Proposition 1A Securitization Program, and
authorizing the General Manager and Chief Financial Officer to
execute and deliver related documents and take other related
actions to complete this action.

COMMITTEE ACTION:

See Attachment A.

BACKGROUND:

Proposition 1A Suspension: Proposition 1A was passed by
California voters in 2004 to ensure local property tax and sales
tax revenues remain with local government, thereby safeguarding
funding for the government agencies that are recipients of these
revenues Provisions can only be suspended if the Governor

declares a fiscal necessity and two-thirds of the Legislature
concur.

The emergency suspension of Proposition 1A was passed by the
Legislature and signed by the Governor as ABX4-14 and ABX4-15 as
part of the 2009-10 budget package on July 28, 2009. Under the
provision, the State will borrow 8% of the amount of property
tax revenue apportioned to cities, counties and special
districts. The State is required to repay those obligations,
plus interest at 2% per annum, by June 30, 2013.




The legislature is currently reviewing a clean-up bill (Senate
Bill 67, “SB-67"), which would provide for a few critical
changes to the enacted legislation, including but not limited to
providing for: financing to occur in November; county auditor
certification of amount of Prop 1A receivable; tax exempt
structure; California Communities as the only issuer; more
flexibility on bond structure (interest payments, state payment
date and redemption features); sales among local agencies; and
revision to the hardship mechanism. If for any reason SB-67 is
not enacted and the bonds cannot be sold by December 31, 2009,
all approved documents placed in escrow with Transaction counsel
will be of no force and effect and will be destroyed.

Proposition 1A Securitization Program: Authorized under ABX4-15
and ABX4-15, the Proposition 1A Securitization Program was
instituted to enable local agencies to sell their respective
Proposition 1A taxes receivable to the California Statewide
Communities Development Authority (CSCDA) (“California
Communities”). Under the Securitization Program, California
Communities will simultaneously purchase the Proposition 1A
receivables, issue bonds (“Prop 1A Bonds”), and provide each
local agencuy with the cash proceeds in two equal installments,
on January 15, 2010 and May 3, 2010 (to coincide with the dates
that the State will be withholding property tax from local
agencies). The purchase price paid to the local agencies will
equal 100% of the amount of the property tax reduction. All
transaction costs of issuance and interest will be paid by the
State of California. Participating local agencies will have no
obligation on the bonds and no credit exposure to the State.

If the District sells its Proposition 1A Receivable under the
Proposition 1A Securitization Program, California Communities
will pledge the District’s Proposition 1A Receivable to secure
the repayment of a corresponding amount of the Prop 1A Bonds.
The District’s sale of its Proposition 1A Receivable will be
irrevocable. Bondholders will have no recourse to the District
if the State does not mak the Proposition 1A Repayment.

Proposition 1A Program Sponsor: California Communities is a
joint powers authority sponsored by the California State
Association of Counties and the League of California Cities.
The member agencies of California Communities include
approximately 230 cities and 54 counties throughout California.
The District does not need to be a member of California
Communities to participate in this program.




ANALYSIS:

The benefits to the District of participation in the Proposition
1A Securitization Program include:

Immediate cash reimbursement - the sale of the District’s
taxes receivable will provide the District with 100% of
it's property tax receivables on the dates that coincide
with the dates that the State will be withholding the
property taxes, on January 15, 2010 and May 3, 2010. These
funds may be used for any lawful purpose of the District
and are not restricted by the program.

All costs of financing borne by the State of California -
the District will not have to pay any interest cost or

costs of issuance in connection with participation in this
program.

No obligation on the Bonds - the District has no obligation
with respect to the payment of the bonds, nor any
reporting, disclosure or other compliance obligations
associated with the bonds.

Opposition to Proposition 1A Suspension - participation in
this bond program is one of the ways the District can show
its disagreement with the State’s action to withhold
property tax revenues from local agencies.

The benefits to the District of not participating in the Program
include:

By not participating, the District funds withheld by the
State would function like an investment. The interest rate
the State has pledged to pay on the receivables, 2.0% for
the projected 3-year duration of the program, is a
favorable rate. At current investment rates, the District

may not receive as high a return on investment as is being
pledged by the State.

The repayment is a priority payment behind General Fund
obligations to schools and general obligation bonds.

The State Constitution requires that the state provide
repayment within a three-year period. It may make the
repayment sooner, if funds are available.




® The estimated amount of taxes to be withheld by the State
under the Proposition 1A suspension is $275,000. Current
budget projections are that this is not material enough to

cause any reduction in services or to negatively affect the
currently authorized customer ratesg.

FISCAL IMPACT: P

T
The estimated amount of taxes to be withheld by the State under
the Proposition 1A suspension is $275,000. As described above,
this is not considered material enough to cause any adverse
actions on either rates or operations.

STRATEGIC OUTLOOK:

The District ensures its continued financial health through
long-term financial planning, formalized financial policies,
enhanced budget controls, fair pricing, debt planning, and
improved financial reporting

LEGAL IMPACT:

None.

General Manager

Attachments:
A) Committee Action Form
B) Resolution No. 4150
C) Purchase and Sale Agreement
D) Prop 1A Receivables Seller Certificate



ATTACHMENT A

SUBJECT/PROJECT:

Resolution No. 4150 Approving the Form of and Authorizing
the Execution and Delivery of a Purchase and Sale Agreement
and Related Documents with Respect to the Sale of the
Seller’s Proposition 1A Receivable from the State; and

Directing and Authorizing Certain Other Actions in
Connection Therewith

COMMITTEE ACTION:

The Finance, Administration, and Communications Committee
recommend that the Board accept Staff’s recommendation to

approve Resolution No. 4150 and participate in the Proposition
1A Securitization Program.

NOTE :

The “Committee Action” is written in anticipation of the
Committee moving the item forward for board approval. This
report will be sent to the Board as a committee approved item,
or modified to reflect any discussion or changes as directed
from the committee prior to presentation to the full board.

C:\Documents and Settings\Dianea\lLocal Settin

101909.doc

gs\Temporary Internet Files\OLK15\Comthg-Res4150andProp1A—




ATTACHMENT B

RESOLUTION NO. 4150

BOARD OF DIRECTORS
OF THE
OTAY WATER DISTRICT

A RESOLUTION APPROVING THE FORM OF AND AUTHORIZING THE
EXECUTION AND DELIVERY OF A PURCHASE AND SALE AGREEMENT
AND RELATED DOCUMENTS WITH RESPECT TO THE SALE OF THE
SELLER’S PROPOSITION 1A RECEIVABLE FROM THE STATE; AND
DIRECTING AND AUTHORIZING CERTAIN OTHER ACTIONS IN
CONNECTION THEREWITH

WHEREAS, pursuant to Section 25.5 of Article XIII of the California Constitution and
Chapter 14XXXX of the California Statutes of 2009 (Assembly Bill No. 15), as amended (the
“Act”), certain local agencies within the State of California (the “State”) are entitled to receive
certain payments to be made by the State on or before June 30, 2013, as reimbursement for
reductions in the percentage of the total amount of ad valorem property tax revenues allocated to
such local agencies during the State’s 2009-10 fiscal year (the “Reimbursement Payments”),

which reductions have been authorized pursuant to Sections 100.05 and 100.06 of the California
Revenue and Taxation Code;

WHEREAS, the Otay Water District, a local agency within the meaning of Section
6585(f) of the California Government Code (the “Seller”), is entitled to and has determined to
sell all right, title and interest of the Seller in and to its “Proposition 1A receivable”, as defined in
Section 6585(g) of the California Government Code (the “Proposition 1A Receivable™), namely,
the right to payment of moneys due or to become due to the Seller pursuant to Section
25.5(a)(1)(B)(iii) of Article XIII of the California Constitution and Section 100.06 of the

California Revenue and Taxation Code, in order to obtain money to fund public capital
improvements or working capital;

WHEREAS, the Seller is authorized to sell or otherwise dispose of its property as the
interests of its residents require;

WHEREAS, the California Statewide Communities Development Authority, a joint
exercise of powers authority organized and existing under the laws of the State (the

“Purchaser”), has been authorized pursuant to Section 6588(x) of the California Government
Code to purchase the Proposition 1A Receivable;

WHEREAS, the Purchaser desires to purchase the Proposition 1A Receivable and the
Seller desires to sell the Proposition 1A Receivable pursuant to a purchase and sale agreement by
and between the Seller and the Purchaser in the form presented to this Board of Directors (the
“Sale Agreement”) for the purposes set forth herein;

WHEREAS, in order to finance the purchase price of the Proposition 1A Receivable from
the Seller and the purchase price of other Proposition 1A Receivables from other local agencies,
the Purchaser will issue its bonds (the “Bonds™) pursuant to Section 6590 of the California
Government Code and an Indenture (the “Indenture™), by and between the Purchaser and Wells
Fargo Bank, National Association, as trustee (the “Trustee”), which Bonds will be payable solely




from the proceeds of the Seller’s Proposition 1A Receivable and other Proposition 1A

Receivables sold to the Purchaser by local agencies in connection with the issuance of the
Bonds;

WHEREAS, the Seller acknowlédges that (i) any transfer of its Proposition 1A
Receivable to the Purchaser pursuant to the Sale Agreement shall be treated as an absolute sale
~ and transfer of the property so transferred and not as a pledge or grant of a security interest by

Otay Water District to secure a borrowing, (ii) any such sale of its Proposition 1A Receivable to
the Purchaser shall automatically be perfected without the need for physical delivery,
recordation, filing or further act, (iii) the provisions of Division 9 (commencing with Section
9101) of the California Commercial Code and Sections 954.5 to 955.1 of the California Civil
Code, inclusive, shall not apply to the sale of its Proposition 1A Receivable, and (iv) after such
transfer, the Seller shall have no right, title, or interest in or to the Proposition 1A Receivable
sold to the Purchaser and the Proposition 1A Receivable will thereafter be owned, received, held
and disbursed only by the Purchaser or a trustee or agent appointed by the Purchaser;

WHEREAS, the Seller acknowledges that the Purchaser will grant a security interest in

the Proposition 1A Receivable to the Trustee and any credit enhancer to secure payment of the
Bonds;

WHEREAS, a portion of the proceeds of the Bonds will be used by the Purchaser to,
among other things, pay the purchase price of the Proposition 1A Receivable;

WHEREAS, the Seller will use the proceeds received from the sale of the Proposition 1A
Receivable for any lawful purpose as permitted under the applicable laws of the State;

NOW THEREFORE, the Board of Directors of the Otay Water District hereby resolves
as follows:

Section 1. All of the recitals set forth above are true and correct, and this Board
of Directors hereby so finds and determines.

Section 2. The Seller hereby authorizes the sale of the Proposition 1A Receivable
to the Purchaser for a price equal to the amount certified as the Initial Amount (as defined in the
Sale Agreement) by the County auditor pursuant to the Act. The form of Sale Agreement
presented to the Board of Directors is hereby approved. An Authorized Officer (as set forth in
Appendix A of this Resolution, attached hereto and by this reference incorporated herein) is
hereby authorized and directed to execute and deliver the Sale Agreement on behalf of the Seller,
which shall be in the form presented at this meeting.

Section 3. Any Authorized Officer is hereby authorized and directed to send, or
to cause to be sent, an irrevocable written instruction to the State Controller (the “Irrevocable
Written Instruction”) notifying the State of the sale of the Proposition 1A Receivable and
instructing the disbursement pursuant to Section 65 88.6(c) of California Government Code of the
Proposition 1A Receivable to the Trustee, on behalf of the Purchaser, which Irrevocable Written
Instruction shall be in the form presented at this meeting.




Section 4. The Authorized Officers and such other Seller officers, as appropriate,
are hereby authorized and directed, jointly and severally, to do any and all things and to execute
and deliver any and all documents, including but not limited to, if required, appropriate escrow
instructions relating to the delivery into escrow of executed documents prior to the closing of the
Bonds, and such other documents mentioned in the Sale Agreement or the Indenture, which any
of them may deem necessary or desirable in order to implement the Sale Agreement and
- otherwise to carry out, give effect to and comply with the terms and intent of this Resolution; and
all such actions heretofore taken by such officers are hereby ratified, confirmed and approved.

Section 5. All consents, approvals, notices, orders, requests and other actions
permitted or required by any of the documents authorized by this Resolution, whether before or
after the sale of the Proposition 1A Receivable or the issuance of the Bonds, including without
limitation any of the foregoing that may be necessary or desirable in connection with any default
under or amendment of such documents, may be given or taken by an Authorized Officer
without further authorization by this Board of Directors, and each Authorized Officer is hereby
authorized and directed to give any such consent, approval, notice, order or request, to execute
any necessary or appropriate documents or amendments, and to take any such action that such
Authorized Officer may deem necessary or desirable to further the purposes of this Resolution.

Section 6. The Board of Directors acknowledges that, upon execution and
delivery of the Sale Agreement, the Seller is contractually obligated to sell the Proposition 1A
Receivable to the Purchaser pursuant to the Sale Agreement and the Seller shall not have any

option to revoke its approval of the Sale Agreement or to determine not to perform its obligations
thereunder.




Section 7. This Resolution shall take effect from and after its adoption and
approval.

PASSED AND ADOPTED by the Board of Directors of the Otay Water District,
State of California, this day of , 2009, by the following vote:

AYES:

NOES:

ABSENT:

President

Attest:

Secretary

Approved as to form :

SELLER’S COUNSEL

By

Dated:




Authorized Officers:

APPENDIX A

OTAY WATER DISTRICT

Mark Watton, General Manager

Joseph Beachem, Chief Financial Officer

any designee of any of them, as appointed in a written certificate of
such Authorized Officer delivered to the Trustee.




ATTACHMENT C

OTAY WATER DISTRICT, CALIFORN IA,
as Seller

and

CALIFORNIA STATEWIDE COMMUNITIES
DEVELOPMENT AUTHORITY,
as Purchaser

PURCHASE AND SALE AGREEMENT

Dated as of November 1, 2009

E-1
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PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT, dated as of November 1, 2009
(this “Agreement”), is entered into by and between:

(1)  OTAY WATER DISTRICT, a local agency of the State of California
within the meaning of Section 6585(f) of the California Government Code (the “Seller”); and

(2)  CALIFORNIA STATEWIDE COMMUNITIES DEVELOPMENT
AUTHORITY, a joint exercise of powers authority organized and existing under the laws of the
State of California (the “Purchaser™).

RECITALS

A. Pursuant to Section 25.5 of Article XIII of the California Constitution and
Section 100.06 of the California Revenue and Taxation Code, local agencies within the meaning
of Section 6585(f) of the California Government Code are entitled to receive certain payments to
be made by the State of California (the “State™) on or before June 30, 2013, as reimbursement for
reductions in the percentage of the total amount of ad valorem property tax revenues allocated to
such local agencies during the State’s 2009-10 fiscal year, which reductions have been
authorized pursuant to Sections 100.05 and 100.06 of the California Revenue and Taxation Code.

B. The Seller is the owner of the Proposition 1A Receivable (as defined
below) and is entitled to and has determined to sell all right, title and interest in and to the
Proposition 1A receivable, namely, the right to payment of moneys due or to become due to the
Seller pursuant to Section 25.5(a)(1)(B)(iii) of Article XIII of the California Constitution and
Section 100.06 of the California Revenue and Taxation Code, in order to obtain money to fund
any lawful purpose as permitted under the applicable laws of the State.

C. The Seller is authorized to sell or otherwise dispose of its property as the
interests of its residents require.

D. The Purchaser, a joint exercise of powers authority organized and existing
under the laws of the State, has been authorized pursuant to Section 6588(x) of the California
Government Code to purchase the Proposition 1A Receivable.

E. The Seller is willing to sell, and the Purchaser is willing to purchase, the
Proposition 1A Receivable upon the terms specified in this Agreement.

F. Pursuant to its Proposition 1A Receivable Financing Program (the
“Program”), the Purchaser will issue its bonds (the “Bonds”™) pursuant to an Indenture (the
“Indenture”), between the Purchaser and Wells Fargo Bank, National Association, as trustee (the

“Trustee”), and will use a portion of the proceeds thereof to purchase the Proposition 1A
Receivable from the Seller.

G. The Purchaser will grant a security interest in such Proposition 1A
Receivable to the Trustee and each Credit Enhancer to secure the Bonds.




AGREEMENT

NOW, THEREFORE, in consideration of the above Recitals and the mutual
covenants herein contained, the parties hereto hereby agree as follows:

1. Definitions and Interpretation.

(a) For all purposes of this Agreement, except as otherwise expressly provided
herein or unless the context otherwise requires, capitalized terms not otherwise defined herein

shall have the meanings ascribed to such terms in Exhibit A attached hereto and which is
incorporated by reference herein.

(b) The words “hereof,” “herein,” “hereunder” and words of similar import when
used in this Agreement shall refer to this Agreement as a whole and not to any particular
provision of this Agreement; section and exhibits references contained in this Agreement are
references to sections and exhibits in or to this Agreement unless otherwise specified; and the
term “including” shall mean “including without limitation.”

(c) Any agreement, instrument or statute defined or referred to herein or in any
instrument or certificate delivered in connection herewith means such agreement, instrument or
statute as from time to time may be amended, modified or supplemented and includes (in the
case of agreements or instruments) references to all attachments and exhibits thereto and

instruments incorporated therein; and any references to a Person are also to its permitted
successors and assigns.

2. Agreement to Sell and Purchase: Conditions Precedent.

(a) The Seller agrees to sell, and the Purchaser agrees to purchase, on the Closing
Date, for an amount equal to the Purchase Price, all right, title and interest of the Seller in and to
the “Proposition 1A receivable” as defined in Section 6585(g) of the California Government
Code (the “Proposition 1A Receivable”), namely, the right to payment of moneys due or to
become due to the Seller pursuant to Section 25.5(a)(1)(B)(iii) of Article XIII of the California
Constitution and Section 100.06 of the California Revenue and Taxation Code. The Purchase
Price shall be paid by the Purchaser to the Seller in two equal cash installment payments, without
interest (each, an “Installment Payment” and, collectively, the “Installment Payments”), on
January 15, 2010, and May 3, 2010 (each a “Payment Date” and, collectively, the “Payment
Dates”). The Purchaser shall pay the Purchase Price by wire transfer pursuant to wire
instructions provided by the Seller to the Trustee by e-mail to john.deleray@wellsfargo.com or
by facsimile to 213-614-3355, Attention: John Deleray. If wire instructions are not provided to

the Trustee (or if such wire instructions are invalid) payment will be made by check mailed to
the Seller’s Principal Place of Business.

(b) The performance by the Purchaser of its obligations hereunder shall be
conditioned upon:

6] Transaction Counsel receiving on or before the date the Bonds are sold

(the “Pricing Date™), to be held in escrow until the Closing Date and then
delivered to the Purchaser on the Closing Date, the following documents




duly executed by the Seller or its counsel, as applicable: (1) an opinion of
counsel to the Seller dated the Pricing Date in substantially the form
attached hereto as Exhibit B1, (2) certificates dated the Pricing Date in
substantially the forms attached hereto as Exhibit C1 and Exhibit C2,
(3) irrevocable instructions to the Controller dated as of the Closing Date
in substantially the form attached hereto as Exhibit D, (4) this Agreement,
(5) a certified copy of the resolution of the Seller’s Board of Directors
approving this Agreement, the transactions contemplated hereby and the
documents attached hereto as exhibits, and (6) an escrow instruction letter
in substantially the form attached hereto as Exhibit E;

(i)  Transaction Counsel receiving on or before the Pricing Date, (1) a
bringdown opinion of counsel to the Seller dated as of the Closing Date in
substantially the form attached hereto as Exhibit B2, and (2) a bill of sale
and bringdown certificate of the Seller (the “Bill of Sale”) in substantially
the form attached hereto as Exhibit C3: provided that the Purchaser may
waive, in its sole discretion, the requirements of Section 2(b)(ii)(1);

(iii)  the Purchaser issuing Bonds in an amount which will be sufficient to pay
the Purchase Price; and

(iv)  the receipt by the Purchaser of a certification of the County Auditor

confirming the Initial Amount of the Proposition 1A Receivable pursuant
to the Act.

(c) The performance by the Seller of its obligations hereunder shall be
conditioned solely upon the Purchaset’s issuance of the Bonds its execution and delivery of this
Agreement, pursuant to which it is legally obligated to pay the Installment Payments to the Seller
on the Payment Dates as set forth in this Agreement, and no other act or omission on the part of
the Purchaser or any other party shall excuse the Seller from performing its obligations
hereunder. Seller specifically disclaims any right to rescind this Agreement, or to assert that title
to the Proposition 1A Receivable has not passed to the Purchaser, should Purchaser fail to make
Installment Payments in the requisite amounts on the Payment Dates.

3. Purchase Price, Conveyance of Proposition 1A Receivable and Payment of
Purchase Price.

(a) Upon pricing of the Bonds by the Purchaser, the Purchaser will inform the
Seller that it will pay the Purchase Price in Installment Payments on the Payment Dates.

(b) In consideration of the Purchaser’s agreement to pay and deliver to the Seller
the Installment Payments on the Payment Dates, the Seller agrees to (i) transfer, grant, bargain,
sell, assign, convey, set over and deliver to the Purchaser, absolutely and not as collateral
security, without recourse except as expressly provided herein, and the Purchaser agrees to
purchase, accept and receive, the Proposition 1A Receivable, and (ii) assign to the Purchaser, to
the extent permitted by law, all present or future rights, if any, of the Seller to enforce or cause
the enforcement of payment of the Proposition 1A Receivable pursuant to the Act and other




applicable law. Such transfer, grant, bargain, sale, assignment, conveyance, set over and
delivery is hereby expressly stated to be a sale and, pursuant to Section 6588.6(b) of the
California Government Code, shall be treated as an absolute sale and transfer of the Proposition
IA Receivable, and not as a grant of a security interest by the Seller to secure a borrowing. This
is the statement referred to in Sections 6588.6(b) and (c) of the California Government Code.

4. Representations and Warranties of the Purchaser. The Purchaser represents
and warrants to the Seller, as of the date hereof, as follows:

(a) The Purchaser is duly organized, validly existing and in good standing under
the laws of the State of California.

(b) The Purchaser has full power and authority to enter into this Agreement and to
perform its obligations hereunder and has duly authorized such purchase and assignment of the
Proposition 1A Receivable by the Purchaser by all necessary action.

(c) Neither the execution and delivery by the Purchaser of this Agreement, nor
the performance by the Purchaser of its obligations hereunder, shall conflict with or result in a
breach or default under any of its organizational documents, any law, rule, regulation, judgment,
order or decree to which it is subject or any agreement or instrument to which it is a party.

(d) To the best of the knowledge of the Purchaser, no action, suit, proceeding,
inquiry or investigation, at law or in equity, before or by any court, public board or body, is
pending or threatened in any way against the Purchaser affecting the existence of the Purchaser
or the titles of its commissioners or officers, or seeking to restrain or to enjoin the purchase of
the Proposition 1A Receivable or to direct the application of the proceeds of the purchase
thereof, or in any way contesting or affecting the validity or enforceability of any of the
Transaction Documents or any other applicable agreements or any action of the Purchaser
contemplated by any of said documents, or in any way contesting the powers of the Purchaser or
its authority with respect to the Transaction Documents to which it is a party or any other
applicable agreement, or any action on the part of the Purchaser contemplated by the Transaction
Documents, or in any way seeking to enjoin or restrain the Purchaser from purchasing the
Proposition 1A Receivable or which if determined adversely to the Purchaser would have an

adverse effect upon the Purchaser’s ability to purchase the Proposition 1A Receivable, nor to the
knowledge of the Purchaser is there any basis therefor.

(¢) This Agreement, and its execution, delivery and performance hereof have
been duly authorized by it, and this Agreement has been duly executed and delivered by it and
constitutes its valid and binding obligation enforceable against it in accordance with the terms
hereof, subject to the effect of bankruptcy, insolvency, reorganization, moratorium, fraudulent
conveyance and other similar laws relating to or affecting creditors’ rights generally or the
application of equitable principles in any proceeding, whether at law or in equity.

(f) The Purchaser is a separate legal entity, acting solely through its authorized
representatives, from the Seller, maintaining separate records, books of account, assets, bank
accounts and funds, which are not and have not been commingled with those of the Seller.




(g) All approvals, consents, authorizations, elections and orders of or filings or
registrations with any governmental authority, board, agency or commission having jurisdiction
which would constitute a condition precedent to, or the absence of which would adversely affect,
the purchase by the Purchaser of the Proposition 1A Receivable or the performance by the
Purchaser of its obligations under the Transaction Documents to which it is a party and any other

applicable agreements, have been obtained and are in full force and effect.

(h) Insofar as it would materially adversely affect the Purchaser’s ability to enter
into, carry out and perform its obligations under any or all of the Transaction Documents to
which it is a party, or consummate the transactions contemplated by the same, the Purchaser is
not in breach of or default under any applicable constitutional provision, law or administrative
regulation of the State of California or the United States or any applicable judgment or decree or
any loan agreement, indenture, bond, note, resolution, agreement or other instrument to which it
is a party or to which it or any of its property or assets is otherwise subject, and, to the best of the
knowledge of the Purchaser, no event has occurred and is continuing which with the passage of
time or the giving of notice, or both, would constitute a default or an event of default under any
such instrument, and the execution and delivery by the Purchaser of the Transaction Documents
to which it is a party, and compliance by the Purchaser with the provisions thereof, under the
circumstances contemplated thereby, do not and will not conflict with or constitute on the part of
the Purchaser a breach of or default under any agreement or other instrument to which the

Purchaser is a party or by which it is bound or any existing law, regulation, court order or
consent decree to which the Purchaser is subject.

5. Representations and Warranties of the Seller. The Seller hereby represents
and warrants to the Purchaser, as of the date hereof, as follows:

(a) The Seller is a local agency within the meaning of Section 6585(f) of the
California Government Code, with full power and authority to execute and deliver this
Agreement and to carry out its terms.

(b) The Seller has full power, authority and legal right to sell and assign the
Proposition 1A Receivable to the Purchaser and has duly authorized such sale and assignment to
the Purchaser by all necessary action; and the execution, delivery and performance by the Seller
of this Agreement has been duly authorized by the Seller by all necessary action.

(c) This Agreement has been, and as of the Closing Date the Bill of Sale will have
been, duly executed and delivered by the Seller and, assuming the due authorization, execution
and delivery of this Agreement by the Purchaser, each of this Agreement and the Bill of Sale
constitutes a legal, valid and binding obligation of the Seller enforceable in accordance with its
terms, subject to the effect of bankruptcy, insolvency, reorganization, moratorium, fraudulent
conveyance and other similar laws relating to or affecting creditors’ rights generally or the
application of equitable principles in any proceeding, whether at law or in equity.

(d) All approvals, consents, authorizations, elections and orders of or filings or
registrations with any governmental authority, board, agency or commission having jurisdiction
which would constitute a condition precedent to, or the absence of which would adversely affect,
the sale by the Seller of the Proposition 1A Receivable or the performance by the Seller of its




obligations under the Resolution and the Transaction Documents to which it is a party and any
other applicable agreements, have been obtained and are in full force and effect.

(e) Insofar as it would materially adversely affect the Seller’s ability to enter into,
carry out and perform its obligations under any or all of the Transaction Documents to which it is
a party, or consummate the transactions contemplated by the same, the Seller is not in breach of
- or default under any applicable constitutional provision, law or administrative regulation of the
State of California or the United States or any applicable judgment or decree or any loan
agreement, indenture, bond, note, resolution, agreement or other instrument to which it is a party
or to which it or any of its property or assets is otherwise subject, and, to the best of the
knowledge of the Seller, no event has occurred and is continuing which with the passage of time
or the giving of notice, or both, would constitute a default or an event of default under any such
instrument, and the adoption of the Resolution and the execution and delivery by the Seller of the
Transaction Documents to which it is a party, and compliance by the Seller with the provisions
thereof, under the circumstances contemplated thereby, do not and will not conflict with or
constitute on the part of the Seller a breach of or default under any agreement or other instrument

to which the Seller is a party or by which it is bound or any existing law, regulation, court order
or consent decree to which the Seller is subject.

() To the best of the knowledge of the Seller, no action, suit, proceeding, inquiry
or investigation, at law or in equity, before or by any court, public board or body, is pending or
threatened in any way against the Seller affecting the existence of the Seller or the titles of its
Board of Directors members or officers to their respective offices, or seeking to restrain or to
enjoin the sale of the Proposition 1A Receivable or to direct the application of the proceeds of
the sale thereof, or in any way contesting or affecting the validity or enforceability of any of the
Transaction Documents or any other applicable agreements or any action of the Seller
contemplated by any of said documents, or in any way contesting the powers of the Seller or its
authority with respect to the Resolution or the Transaction Documents to which it is a party or
any other applicable agreement, or any action on the part of the Seller contemplated by the
Transaction Documents, or in any way seeking to enjoin or restrain the Seller from selling the
Proposition 1A Receivable or which if determined adversely to the Seller would have an adverse

effect upon the Seller’s ability to sell the Proposition 1A Receivable, nor to the knowledge of the
Seller is there any basis therefor.

(g) Prior to the sale of the Proposition 1A Receivable to the Purchaser, the Seller
was the sole owner of the Proposition 1A Receivable, and has such right, title and interest to the
Proposition 1A Receivable as provided in the Act. From and after the conveyance of the
Proposition 1A Receivable by the Seller to Purchaser on the Closing Date, the Seller shall have
no right, title or interest in or to the Proposition 1A Receivable. Except as provided in this
Agreement, the Seller has not sold, transferred, assigned, set over or otherwise conveyed any
right, title or interest of any kind whatsoever in all or any portion of the Proposition 1A
Receivable, nor has the Seller created, or to the best knowledge of the Seller permitted the
creation of, any lien, pledge, security interest or any other encumbrance (a “Lien”) thereon.
Prior to the sale of the Proposition 1A Receivable to the Purchaser, the Seller held title to the
Proposition 1A Receivable free and clear of any Liens. As of the Closing Date, this Agreement,
together with the Bill of Sale, constitutes a valid and absolute sale to the Buyer of all of the
Seller’s right, title and interest in and to the Proposition 1A Receivable.




(h) The Seller acts solely through its authorized officers or agents.

(1) The Seller maintains records and books of account separate from those of the
Purchaser.

(j) The Seller maintains its respective assets separately from the assets of the
- Purchaser (including through the maintenance of separate bank accounts); the Seller’s funds and

assets, and records relating thereto, have not been and are not commingled with those of the
Purchaser.

(k) The Seller’s principal place of business and chief executive office is located at
2554 Sweetwater Springs Blvd, Spring Valley, CA 91978.

() The aggregate amount of the Installment Payments is reasonably equivalent
value for the Proposition 1A Receivable. The Seller acknowledges that the amount payable to or
on behalf of the Purchaser by the State with respect to the Proposition 1A Receivable will be in
excess of the Purchase Price and the Initial Amount of the Proposition 1A Receivable and
confirms that it has no claim to any such excess amount whatsoever.

(m) The Seller does not act as an agent of the Purchaser in any capacity, but
instead presents itself to the public as an entity separate from the Purchaser.

(n) The Seller has not guaranteed and shall not guarantee the obligations of the
Purchaser, nor shall it hold itself out or permit itself to be held out as having agreed to pay or as
being liable for the debts of the Purchaser; and the Seller has not received nor shall the Seller
accept any credit or financing from any Person who is relying upon the availability of the assets
of the Purchaser in extending such credit or financing. The Seller has not purchased and shall
not purchase any of the Bonds or any interest therein.

(o) All transactions between or among the Seller, on the one hand, and the
Purchaser on the other hand (including, without limitation, transactions governed by contracts for
services and facilities, such as payroll, purchasing, accounting, legal and personnel services and
office space), whether existing on the date hereof or entered into after the date hereof, shall be on
terms and conditions (including, without limitation, terms relating to amounts to be paid
thereunder) which are believed by each such party thereto to be both fair and reasonable and
comparable to those available on an arms-length basis from Persons who are not affiliates.

(p) The Seller has not, under the provisions of Section 100.06(b) of the California
Revenue and Taxation Code, received a reduction for hardship or otherwise, nor has it requested,
made arrangements for, or completed a reallocation or exchange with any other local agency, of

the total amount of the ad valorem property tax revenue reduction allocated to the Seller pursuant
to Section 100.06(a) of the California Revenue and Taxation Code.

6. Covenants of the Seller.

(a) The Seller shall not take any action or omit to take any action which adversely
affects the interests of the Purchaser in the Proposition 1A Receivable and in the proceeds
thereof. The Seller shall not take any action or omit to take any action that shall adversely affect




the ability of the Purchaser, and any assignee of the Purchaser, to receive payments of the
Proposition 1A Receivable.

(b) The Seller shall not take any action or omit to take any action that would
impair the validity or effectiveness of the Act, nor, without the prior written consent of the
Purchaser or its assignees, agree to any amendment, modification, termination, waiver or
surrender of, the terms of the Act, or waive timely performance or observance under the Act.
Nothing in this agreement shall impose a duty on the Seller to seek to enforce the Act or to seek

enforcement thereof by others, or to prevent others from modifying, terminating, discharging or
impairing the validity or effectiveness of the Act. :

(c) Upon request of the Purchaser or its assignee, (i) the Seller shall execute and
deliver such further instruments and do such further acts (including being named as a plaintiff in
an appropriate proceeding) as may be reasonably necessary or proper to carry out more
effectively the purposes and intent of this Agreement and the Act, and (11) the Seller shall take all

actions necessary to preserve, maintain and protect the title of the Purchaser to the Proposition
1A Receivable.

(d) On or before the Closing Date, the Seller shall send (or cause to be sent) an
irrevocable instruction to the Controller pursuant to Section 6588.6(c) of California Government
Code to cause the Controller to disburse all payments of the Proposition 1A Receivable to the
Trustee, together with notice of the sale of the Proposition 1A Receivable to the Purchaser and
the assignment of all or a portion of such assets by the Purchaser to the Trustee. Such notice and
instructions shall be in the form of Exhibit D hereto. The Seller shall not take any action to
revoke or which would have the effect of revoking, in whole or in part, such instructions to the
Controller. Upon sending such irrevocable instruction, the Seller shall have relinquished and
waived any control over the Proposition 1A Receivable, any authority to collect the Proposition
IA Receivable, and any power to revoke or amend the instructions to the Controller
contemplated by this paragraph. Except as provided in Section 2(c) of this Agreement, the Seller
shall not rescind, amend or modify the instruction described in the first sentence of this
paragraph. The Seller shall cooperate with the Purchaser or its assignee in giving instructions to
the Controller if the Purchaser or its assignee transfers the Proposition 1A Receivable. In the
event that the Seller receives any proceeds of the Proposition 1A Receivable, the Seller shall
hold the same in trust for the benefit of the Purchaser and the Trustee and each Credit Enhancer,
as assignees of the Purchaser, and shall promptly remit the same to the Trustee.

(e) The Seller hereby covenants and agrees that it will not at any time institute
against the Purchaser, or join in instituting against the Purchaser, any bankruptcy, reorganization,

arrangement, insolvency, liquidation, or similar proceeding under any United States or state
bankruptcy or similar law.

(f) The financial statements and books and records of the Seller prepared after the
Closing Date shall reflect the separate existence of the Purchaser and the sale to the Purchaser of
the Proposition 1A Receivable.

(g) The Seller shall treat the sale of the Proposition 1A Receivable as a sale for
regulatory and accounting purposes.




(h) From and after the date of this Agreement, the Seller shall not sell, transfer,
assign, set over or otherwise convey any right, title or interest of any kind whatsoever in all or
any portion of the Proposition 1A Receivable, nor shall the Seller create, or to the knowledge of
the Seller permit the creation of, any Lien thereon.

7. The Purchaser’s Acknowledgment. The Purchaser acknowledges that the
Proposition 1A Receivable is not a debt or liability of the Seller, and that the Proposition 1A
Receivable is payable solely by the State from the funds of the State provided therefor.
Consequently, neither the taxing power of the Seller, nor the full faith and credit thereof is
pledged to the payment of the Proposition 1A Receivable. No representation is made by the
Seller concerning the obligation or ability of the State to make any payment of the Proposition
1A Receivable pursuant to Section 100.06 of the Revenue and Taxation Code and Section 25.5
of Article XIII of the California Constitution, nor is any representation made with respect to the
ability of the State to enact any change in the law applicable to the Transaction Documents
(including without limitation Section 100.06 of the Revenue and Taxation Code or Section
6588.6 of the Government Code). The Purchaser acknowledges that the Seller has no obligation
with respect to any offering document or disclosure related to the Bonds.

8. Notices of Breach.

(a) Upon discovery by the Seller or the Purchaser that the Seller or Purchaser has
breached any of its covenants or that any of the representations or warranties of the Seller or the
Purchaser are materially false or misleading, in a manner that materially and adversely affects
the value of the Proposition 1A Receivable or the Purchase Price thereof, the discovering party
shall give prompt written notice thereof to the other party and to the Trustee, as assignee of the

Purchaser, who shall, pursuant to the Indenture, promptly thereafter notify each Credit Enhancer
and the Rating Agencies.

(b) The Seller shall not be liable to the Purchaser, the Trustee, the holders of the
Bonds, or any Credit Enhancer for any loss, cost or expense resulting from the failure of the
Trustee, any Credit Enhancer or the Purchaser to promptly notify the Seller upon the discovery
by an authorized officer of the Trustee, any Credit Enhancer or the Purchaser of a breach of any
covenant or any materially false or misleading representation or warranty contained herein.

9. Liability of Seller; Indemnification. The Seller shall be liable in accordance
herewith only to the extent of the obligations specifically undertaken by the Seller under this
Agreement. The Seller shall indemnify, defend and hold harmless the Purchaser, the Trustee and
each Credit Enhancer, as assignees of the Purchaser, and their respective officers, directors,
employees and agents from and against any and all costs, expenses, losses, claims, damages and
liabilities to the extent that such cost, expense, loss, claim, damage or liability arose out of, or
was imposed upon any such Person by the Seller’s breach of any of its covenants contained
herein or any materially false or misleading representation or warranty of the Seller contained
herein. Notwithstanding anything to the contrary herein, the Seller shall have no liability for the
payment of the principal of or interest on the Bonds issued by the Purchaser.




10. Limitation on Liability._

(a) The Seller and any officer or employee or agent of the Seller may rely in good
faith on the advice of counsel or on any document of any kind, prima facie properly executed and
submitted by any Person respecting any matters arising hereunder. The Seller shall not be under

any obligation to appear in, prosecute or defend any legal action regarding the Act that is
- unrelated to its specific obligations under this Agreement.

(b) No officer or employee of the Seller shall have any liability for the
representations, warranties, covenants, agreements or other obligations of the Seller hereunder or

in any of the certificates, notices or agreements delivered pursuant hereto, as to all of which
recourse shall be had solely to the assets of the Seller.

11. The Seller’s Acknowledgment. The Seller hereby agrees and acknowledges
that the Purchaser intends to assign and grant a security interest in all or a portion of (a) its rights
hereunder and (b) the Proposition 1A Receivable, to the Trustee and each Credit Enhancer
pursuant to the Indenture. The Seller further agrees and acknowledges that the Trustee, the
holders of the Bonds, and each Credit Enhancer have relied and shall continue to rely upon each
of the foregoing representations, warranties and covenants, and further agrees that such Persons
are entitled so to rely thereon. Each of the above representations, warranties and covenants shall
survive any assignment and grant of a security interest in all or a portion of this Agreement or the
Proposition 1A Receivable to the Trustee and each Credit Enhancer and shall continue in full
force and effect, notwithstanding any subsequent termination of this Agreement and the other
Transaction Documents. The above representations, warranties and covenants shall inure to the
benefit of the Trustee and each Credit Enhancer.

12. Notices. All demands upon or, notices and communications to, the Seller, the
Purchaser, the Trustee or the Rating Agencies under this Agreement shall be in writing,
personally delivered or mailed by certified mail, return receipt requested, to such party at the
appropriate notice address, and shall be deemed to have been duly given upon receipt.

13. Amendments. This Agreement may be amended by the Seller and the
Purchaser, with (a) the consent of the Trustee, (b) the consent of each Credit Enhancer, and (c) a
Rating Agency Confirmation, but without the consent of any of the holders of the Bonds, for the

purpose of adding any provisions to or changing in any manner or eliminating any of the
provisions of this Agreement.

Promptly after the execution of any such amendment, the Purchaser shall furnish

written notification of the substance of such amendment to the Trustee and to the Rating
Agencies.

14. Successors and Assigns. This Agreement shall be binding upon and inure to
the benefit of the Seller, the Purchaser and their respective successors and permitted assigns.
The Seller may not assign or transfer any of its rights or obligations under this Agreement
without the prior written consent of the Purchaser. Except as specified herein, the Purchaser may

not assign or transfer any of its rights or obligations under this Agreement without the prior
written consent of the Seller.
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15. Third Party Rights. The Trustee and each Credit Enhancer are express and
intended third party beneficiaries under this Agreement. Nothing expressed in or to be implied
from this Agreement is intended to give, or shall be construed to give, any Person, other than the
parties hereto, the Trustee, and each Credit Enhancer, and their permitted successors and assigns
hereunder, any benefit or legal or equitable right, remedy or claim under or by virtue of this
Agreement or under or by virtue of any provision herein.

16. Partial _Invalidity. If at any time any provision of this Agreement is or
becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction, neither
the legality, validity or enforceability of the remaining provisions of this Agreement nor the

legality, validity or enforceability of such provision under the law of any other jurisdiction shall
in any way be affected or impaired thereby.

17. Counterparts. This Agreement may be executed in any number of identical
counterparts, any set of which signed by all the parties hereto shall be deemed to constitute a
complete, executed original for all purposes.

18. Entire Agreement. This Agreement sets forth the entire understanding and
agreement of the parties with respect to the subject matter hereof and supersedes any and all oral
or written agreements or understandings between the parties as to the subject matter hereof.
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19. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California.

IN WITNESS WHEREOF, the Seller and the Purchaser have caused this
Agreement to be duly executed as of the date first written above.

OTAY WATER DISTRICT, as Seller

By:

Authorized Officer

CALIFORNIA STATEWIDE COMMUNITIES
DEVELOPMENT AUTHORITY, as Purchaser

By:

Authorized Signatory
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EXHIBIT A
DEFINITIONS

For all purposes of this Agreement, except as otherwise expressly provided herein

or unless the context otherwise requires, capitalized terms not otherwise defined herein shall
have the meanings set forth below.

“Act” means Chapter 14XXXX of the California Statutes of 2009 (Assembly Bill
No. 15), as amended.

“Bill of Sale” has the meaning given to that term in Section 2(b)(ii) hereof.

“Closing Date” means the date on which the Bonds are issued. The Closing Date
is expected to be November 19, 2009, but the Purchaser may change the Closing Date by

providing e-mail notification to jbeachem@otaywater.gov not later than one day prior to the
Closing Date.

“Controller” means the Controlier of the State.

“County Auditor” means the auditor or auditor-controller of the county within
which the Seller is located.

“Credit Enhancer” means any municipal bond insurance company, bank or other
financial institution or organization which is performing in all material respects its obligations
under any Credit Support Instrument for some or all of the Bonds.

“Credit Support Instrument” means a policy of insurance, a letter of credit, a
stand-by purchase agreement, a revolving credit agreement or other credit arrangement pursuant
to which a Credit Enhancer provides credit or liquidity support with respect to the payment of
interest, principal or purchase price of the Bonds.

“Initial Amount” means, with respect to the Proposition 1A Receivable, the
amount of property tax revenue reallocated away from the Seller pursuant to the provisions of

Section 100.06 of the Revenue and Taxation Code, as certified by the County Auditor pursuant
to the Act.

“Installment Payments” have the meaning set forth in Section 2(a).
“Payment Dates” have the meaning set forth in Section 2(a).

“Pricing Date” means the date on which the Bonds are sold. The Pricing Date is
expected to be November 10, 2009, but the Purchaser may change the Pricing Date by providing
e-mail notification to jbeachem@otaywater.gov not later than one day prior to the Pricing Date.

“Principal Place of Business” means, with respect to the Seller, the location of the

Seller’s principal place of business and chief executive office located at 2554 Sweetwater
Springs Blvd, Spring Valley, CA 91978.
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“Proposition 1A Receivable” has the meaning set forth in Section 2(a).
“Purchase Price” means an amount equal to the Initial Amount.

“Rating Agency” means any nationally recognized rating agency then providing
or maintaining a rating on the Bonds at the request of the Purchaser.

“Rating Agency Confirmation” means written confirmation from each Rating
Agency that any proposed action will not, in and of itself, cause the Rating Agency to lower,
suspend or withdraw the rating then assigned by such Rating Agency to any Bonds.

“Resolution” means the resolution adopted by the Board of Directors approving
the sale of the Proposition 1A Receivable.

“State” means the State of California.
“Transaction Counsel” means Orrick, Herrington & Sutcliffe LLP.
“Transaction Documents” mean this Agreement, the Bill of Sale, the Indenture,

the Bonds and the Irrevocable Instructions For Disbursement of Proposition 1A Receivable of
Otay Water District, dated as of the Closing Date.
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EXHIBIT B1

OPINION OF COUNSEL
to
OTAY WATER DISTRICT

Dated: Pricing Date

California Statewide Communities Development Authority
Sacramento, California

Wells Fargo Bank, National Association
Los Angeles, California

Re: Sale of Proposition 1A Receivable

Ladies & Gentlemen:

[I have/This Office has] acted as counsel for the Otay Water District (the “Seller”)
in connection with the adoption of that certain resolution (the “Resolution™) of the Board of
Directors of the Seller (the “Governing Body”) pursuant to which the Seller authorized the sale
to the California Statewide Communities Development Authority (the “Purchaser”) of the
Seller’s “Proposition 1A Receivable”, as defined in and pursuant to the Purchase and Sale
Agreement dated as of November 1, 2009 (the “Sale Agreement”) between the Seller and the
Purchaser. In connection with these transactions, the Seller has issued certain Irrevocable
Instructions For Disbursement of the Seller’s Proposition 1A Receivable to the Controller of the
State of California (the “Disbursement Instructions™) and a Bill of Sale and Bringdown

Certificate of the Seller (the “Bill of Sale” and, collectively with the Sale Agreement and the
Disbursement Instructions, the “Seller Documents”).

Unless the context otherwise requires, capitalized terms used but not otherwise
defined herein shall have the meanings given to such terms in the Sale Agreement. [I/We] have
examined and are familiar with the Seller Documents and with those documents relating to the
existence, organization, and operation of the Seller, the adoption of the Resolution, and the
execution of the Seller Documents, and have satisfied ourselves as to such other matters as [Vwe]
deem necessary in order to render the following opinions. As to paragraphs numbered 3 and 4

below, [I/we] have relied as to factual matters on the representations and warranties of the Seller
contained in the Sale Agreement.

Based upon the foregoing, and subject to the limitations and qualifications set
forth herein, [I/we] are of the opinion that:
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1. The Seller is a local agency, within the meaning of Section 6585(f) of the
California Government Code. The Governing Body is the governing body of the Seller.

2. The Resolution was duly adopted at a meeting of the Governing Body,
which was called and held pursuant to law and with all public notice required by law, and at
which a quorum was present and acting throughout, and the Resolution is in full force and effect
and has not been modified, amended or rescinded since the date of its adoption.

3. To the best of [my/our] knowledge, no action, suit, proceeding, inquiry or
investigation, at law or in equity, before or by any court, public board or body, is pending or
threatened in any way against the Seller (i) affecting the existence of the Seller or the titles of its
Governing Body members or officers to their respective offices; (i) seeking to restrain or to
enjoin the sale of the Proposition 1A Receivable or to direct the application of the proceeds of
the sale thereof, or materially adversely affecting the sale of the Proposition 1A Receivable; (iii)
in any way contesting or affecting the validity or enforceability of the Resolution, Seller
Documents or any other applicable agreements or any action of the Seller contemplated by any
of said documents; or (iv) in any way contesting the powers of the Seller or its authority with
respect to the Resolution or the Seller Documents or any other applicable agreement, or any
action on the part of the Seller contemplated by any of said documents.

4. To the best of [my/our] knowledge, prior to the sale of the Proposition 1A
Receivable to the Purchaser, the Seller had not sold, transferred, assigned, set over or otherwise
conveyed any right, title or interest of any kind whatsoever in all or any portion of the Seller’s

Proposition 1A Receivable, nor had the Seller created, or permitted the creation of, any Lien
thereon.

5. The Seller has duly authorized and executed the Seller Documents and,
assuming the due authorization execution and delivery of the Sale Agreement by the Purchaser,
cach Seller Document will be legal, valid and binding against the Seller and enforceable against
the Seller in accordance with its terms, except as enforcement may be limited by bankruptcy,
insolvency, reorganization, fraudulent conveyance, moratorium or laws relating to or affecting

creditors’ rights, and the application of equitable principles and the exercise of judicial discretion
in appropriate areas.

No opinion is expressed concerning the obligation or ability of the State of
California to make any payment of the Proposition 1A Receivable pursuant to Section 100.06 of
the Revenue and Taxation Code and Section 25.5 of Article XIII of the California Constitution,
nor is any opinion expressed with respect to the ability of the State to enact any change in the
law applicable to the Seller Documents (including, without limitation, Section 100.06 of the
Revenue and Taxation Code or Section 6588.6 of the Government Code). Furthermore, [I/we]
express no opinion as to the value of the Proposition 1A Receivable or as to any legal or
equitable remedies that may be available to any person should the Proposition 1A Receivable

have little or no value. No opinion is expressed with respect to the sale of Bonds by the
Purchaser.




The legal opinion set forth herein is intended for the information solely of the
addressees hereof and for the purposes contemplated by the Sale Agreement. The addressees
may not rely on it in connection with any transactions other than those described herein, and it is
not to be relied upon by any other person or entity, or for any other purpose, or quoted as a whole
or in part, or otherwise referred to, in any document, or to be filed with any governmental or

administrative agency other than the Purchaser or with any other person or entity for any purpose
- without [my/our] prior written consent. In addition to the addressees hereof, each Credit
Enhancer and the underwriters of the Bonds may rely upon this legal opinion as if it were
addressed to them. [I/We] do not undertake to advise you of matters that may come to [my/out]
attention subsequent to the date hereof that may affect the opinions expressed herein.

Very truly yours,

Seller’s Counsel
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EXHIBIT B2

OPINION OF COUNSEL
to
OTAY WATER DISTRICT

Dated: Closing Date

California Statewide Communities Development Authority
Sacramento, California

Wells Fargo Bank, National Association
Los Angeles, California

Re: Sale of Proposition 1A Receivable (Bringdown Opinion)

Ladies & Gentlemen:

Pursuant to that certain Purchase and Sale Agreement dated as of November 1,
2009 (the “Sale Agreement”) between the Otay Water District (the “Seller”) and the California
Statewide Communities Development Authority (the “Purchaser”), this Office delivered an
opinion (the “Opinion™) dated the Pricing Date as counsel for the Seller in connection with the
sale of the Seller’s Proposition 1A Receivable (as defined in the Sale Agreement), the execution
of documents related thereto and certain other related matters.

Capitalized terms used but not defined herein shall have the meanings given to
such terms in the Sale Agreement.

I confirm that you may continue to rely upon the Opinion as if it were dated as of
the date hereof. Each Credit Enhancer and the underwriters of the Bonds may rely upon this
legal opinion as if it were addressed to them. This letter is delivered to you pursuant to Section
2(b)(ii)(1) of the Sale Agreement.

Very truly yours,

By:

Seller’s Counsel
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EXHIBIT C1
CLERK'’S CERTIFICATE

CERTIFICATE OF THE
SECRETARY OF
OTAY WATER DISTRICT, CALIFORNIA

Dated: Pricing Date

The undersigned Secretary of the Otay Water District (the “Seller”), a local agency of the
State of California within the meaning of Section 6585(f) of the California Government Code,
does hereby certify that the foregoing is a full, true and correct copy of Resolution No.

duly adopted at a regular meeting of the Board of Directors of said Seller duly
and legally held at the regular meeting place thereof on the day of ,

2009, of which meeting all of the members of said Board of Directors had due notice and at

which a quorum was present and acting throughout, and that at said meeting said resolution was
adopted by the following vote:

AYES:
NOES:
ABSENT:

ABSTAIN:

I do hereby further certify that I have carefully compared the same with the original
minutes of said meeting on file and of record in my office and that said resolution is a full, true
and correct copy of the original resolution adopted at said meeting and entered in said minutes
and that said resolution has not been amended, modified or rescinded since the date of its
adoption and the same is now in full force and effect.

I do hereby further certify that an agenda of said meeting was posted at least 72 hours
before said meeting at a location in the [ City / Town / County ] of Spring Valley, California

freely accessible to members of the public, and a brief general description of said resolution
appeared on said agenda.

Capitalized terms used but not defined herein shall have the meanings given to such
terms in the Purchase and Sale Agreement, dated as of November 1, 2009, between the Seller
and the California Statewide Communities Development Authority.

WITNESS by my hand as of the Pricing Date.

By:

Secretary of the Otay Water District,
California
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EXHIBIT C2
SELLER CERTIFICATE

SELLER CERTIFICATE
Dated: Pricing Date

We, the undersigned officers of the Otay Water District (the “Seller™), a local
agency of the State of California within the meaning of Section 6585(f) of the California
Government Code, holding the respective offices herein below set opposite our signatures, do
hereby certify that on the date hereof the following documents (the “Seller Transaction
Documents”) were officially executed and delivered by the Authorized Officer or Officers whose
names appear on the executed copies thereof, to wit:

Document

1. Purchase and Sale Agreement, dated as of November 1, 2009 (the
“Sale Agreement”), between the Seller and the California
Statewide Communities Development Authority (the “Purchaser”).

2. Irrevocable Instructions For Disbursement of Seller’s Proposition
1A Receivable to the Controller of the State of California, dated
the Closing Date.

3. Bill of Sale, dated the Closing Date.

Capitalized terms used herein and not defined herein shall have the meaning given
such terms in the Sale Agreement.

We further certify as follows:

1. At the time of signing the Seller Transaction Documents and the other documents and
opinions related thereto, we held said offices, respectively, and we now hold the same.

2. The representations and warranties of the Seller contained in the Seller Transaction
Documents are true and correct as of the date hereof in all material respects.

3. The Board of Directors duly adopted its resolution (the “Resolution”) approving the sale of
the Seller’s Proposition 1A Receivable at a meeting of the Board of Directors which was
duly called and held pursuant to law with all public notice required by law and at which a
quorum was present and acting when the Resolution was adopted, and such Resolution is in
full force and effect and has not been amended, modified, supplemented or rescinded.
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Name, Official Title Signature

Mark Watton, General Manager

Joseph Beachem, Chief Financial Officer

i
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I HEREBY CERTIFY that the signatures of the officers named above are
genuine.

Dated: Pricing Date

By:

Secretary of the Otay Water District,
California
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; EXHIBIT C3
BILL OF SALE AND BRINGDOWN CERTIFICATE

BILL OF SALE AND BRINGDOWN CERTIFICATE

Pursuant to terms and conditions of the Purchase and Sale Agreement (the “Sale
Agreement”), dated as of November 1, 2009, between the undersigned (the “Seller”) and the
California Statewide Communities Development Authority (the “Purchaser”), and in
consideration of the obligation of the Purchaser to pay and deliver to the Seller the Purchase
Price (as defined in the Sale Agreement), in two equal installment payments to be made on
January 15, 2010, and May 3, 2010 (collectively, the “Payment Dates”), the Seller does hereby
(a) transfer, grant, bargain, sell, assign, convey, set over and deliver to the Purchaser, absolutely
and not as collateral security, without recourse except as expressly provided in the Sale
Agreement, the Proposition 1A Receivable as defined in the Sale Agreement (the “Proposition
1A Receivable”), and (b) assign to the Purchaser, to the extent permitted by law (as to which no
representation is made), all present or future rights, if any, of the Seller to enforce or cause the
enforcement of payment of the Proposition 1A Receivable pursuant to the Act and other
applicable law. Such transfer, grant, bargain, sale, assignment, conveyance, set over and
delivery is hereby expressly stated to be a sale and, pursuant to Section 6588.6(b) of the
California Government Code, shall be treated as an absolute sale and transfer of the Proposition
1A Receivable, and not as a grant of a security interest by the Seller to secure a borrowing.
Seller specifically disclaims any right to rescind the Agreement, or to assert that title to the
Proposition 1A Receivable has not passed to the Purchaser, should Purchaser fail to make the
installment payments in the requisite amounts on the Payment Dates.

The Seller hereby certifies that the representations and warranties of the Seller set
forth in the Certificate of the Secretary dated the Pricing Date, the Seller Certificate dated the
Pricing Date and in the Transaction Documents to which the Seller is a party are true and correct
in all material respects as of the date hereof (except for such representations and warranties made
as of a specified date, which are true and correct as of such date). Capitalized terms used but not
defined herein shall have the meanings given to such terms in the Sale Agreement.

Dated: Closing Date

OTAY WATER DISTRICT

By:

Authorized Officer
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- EXHIBIT D
IRREVOCABLE INSTRUCTIONS TO CONTROLLER

IRREVOCABLE INSTRUCTIONS FOR DISBURSEMENT
OF PROPOSITION 1A RECEIVABLE OF
OTAY WATER DISTRICT

Dated: Closing Date

Office of the Controller

State of California

P.O. Box 942850

Sacramento, California 94250-5872

Re:  Notice of Sale of Proposition 1A Receivable by the Otay Water District
and Wiring Instructions Information Form

Dear Sir or Madam:

Pursuant to Section 6588.6(c) of the California Government Code, Otay Water
District (the “Seller”) hereby notifies you of the sale by Seller, effective as of the date of these
instructions written above, of all right, title and interest of the Seller in and to the “Proposition
1A Receivable” as defined in Section 6585(g) of the California Government Code (the
“Proposition 1A Receivable™), namely, the right to payment of moneys due or to become due to

the Seller pursuant to Section 25.5(a)(1)(B)(iii) of Article XIII of the California Constitution and
Section 100.06 of the California Revenue and Taxation Code.

By resolution, the Seller’s Board of Directors authorized the sale of the
Proposition 1A Receivable to the California Statewide Communities Development Authority (the
“Purchaser”) pursuant to a Purchase and Sale Agreement, dated as of November 1, 2009 (the
“Purchase and Sale Agreement”) and a Bill of Sale, dated the Closing Date (as defined in the
Purchase and Sale Agreement). The Proposition 1A Receivable has been pledged and assigned
by the Purchaser pursuant to an Indenture, dated as of November 1, 2009 (the “Indenture”)
between the Purchaser and Wells Fargo Bank, National Association, as Trustee (the “Trustee”).

The Seller hereby irrevocably requests and directs that, commencing as of the
date of these instructions written above, all payments of the Proposition 1A Receivable (and
documentation related thereto) be made directly to Wells Fargo Bank, National Association, as
Trustee, in accordance with the wire instructions and bank routing information set forth below.

Please note that the sale of the Proposition 14 Receivable by the Seller is
irrevocable and that: (i) the Seller has no power to revoke or amend these instructions at any
time; (ii) the Purchaser shall have the power to revoke or amend these instructions only if
there are no notes of the Purchaser outstanding under the Indenture and the Indenture has
been discharged; and (iii) so long as the Indenture has not been discharged, these instructions
cannot be revoked or amended by the Purchaser without the consent of the Trustee. Should
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the Purchaser, however, deliver a written notice to the Office of the Controller stating that:
(a) the Seller failed to meet the requirements set forth in the Purchase and Sale Agreement;
(b) the Purchaser has not waived such requirements; and (c) the Purchaser has not purchased
the Proposition 14 Receivable as a result of the circumstances described in (a) and (b) above,
then these instructions shall be automatically rescinded and the Seller shall again be entitled

to receive all payment of moneys due or to become due to the Seller pursuant to Section

25.5(a)(1)(B)(iii) of Article XIII of the California Constitution and Section 100.06 of the
California Revenue and Taxation Code.

Bank Name: Wells Fargo Bank, N.A.

Bank ABA Routing #: 121000248

Bank Account #: 0001038377

Bank Account Name: Corporate Trust Clearing
Further Credit To: CSCDA Proposition 1A Bonds
Bank Address: 707 Wilshire Blvd., 17th Floor

MAC E2818-176

Los Angeles, CA 90017
Bank Telephone #: (213) 614-3353
Bank Contact Person: Robert Schneider

Please do not hesitate to call the undersigned if you have any questions regarding
this transaction. Thank you for your assistance in this matter.

Very truly yours,

OTAY WATER DISTRICT

By:

Authorized Officer




EXHIBIT E
ESCROW INSTRUCTION LETTER

ESCROW INSTRUCTION LETTER

, 2009

California Statewide Communities Development Authority
1100 K Street
Sacramento, CA 95814

Re: Proposition 1A Receivable Financing

Dear Sir or Madam;

The Otay Water District (the “Seller”) hereby notifies you of its agreement to
participate in the California Statewide Communities Development Authority Proposition 1A
Receivable Financing. By adoption of a resolution (the “Resolution”) authorizing the sale of its
Proposition 1A Receivable, the Seller’s Board of Directors has agreed to sell to the California
Statewide Communities Development Authority (the “Purchaser”), for a purchase price that

meets the conditions set forth in the Resolution, all of its right, title and interest in the
Proposition 1A Receivable.

Enclosed herewith are the following documents which have been duly approved
and executed by the Seller and which are to be held in escrow by Orrick, Herrington &
Sutcliffe LLP, as transaction counsel (“Transaction Counsel™), as instructed below:

1. certified copy of the Resolution, together with a certificate of the Secretary,
dated the Pricing Date;

2. the Seller Certificate, dated the Pricing Date;

3. the Opinion of Seller’s Counsel, dated the Pricing Date;

4. the Opinion of Seller’s Counsel (bringdown opinion), dated the Closing Date;
5. the Purchase and Sale Agreement, dated as of November 1, 2009;

6. the Bill of Sale and Bringdown Certificate, dated the Closing Date; and

7. the Irrevocable Instructions to Controller, dated the Closing Date.

The foregoing documents are to be held in escrow by Transaction Counsel and

shall be delivered on the Closing Date (as defined in the Purchase and Sale Agreement),
provided that such Closing Date occurs on or before December 31, 2009.
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Should (i) the Closing Date not occur on or berfore December 31, 2009, or (ii)
Transaction Counsel receive prior to the Closing Date written notification from Seller or Seller’s
Counsel stating, respectively and in good faith, that the representations made in the Seller’s
Certificate are not true and accurate, or the opinions set forth in the Opinion of Seller’s Counsel
are not valid, in each case as of the Closing Date and provided that the Purchaser may, in its sole
discretion, choose to waive receipt of such representations or opinions, then this agreement shall

- terminate and Transaction Counsel shall destroy all of the enclosed documents.

Very truly yours,

OTAY WATER DISTRICT

By:

Authorized Officer

Enclosures

cc: Orrick, Herrington & Sutcliffe LLP
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ATTACHMENT D

CALIFORNIA STATEWIDE COMMUNITIES DEVELOPMENT AUTHORITY
REVENUE BONDS
(STATE OF CALIFORNIA PROPOSITION 1A RECEIVABLES PROGRAM)
SERIES 2009

CERTIFICATE OF THE SELLER RE:
COMPONENTS OF PROPOSITION 1A RECEIVABLES

The undersigned, an Authorized Officer of the Otay Water District (the “Seller”) hereby
certifies as follows with respect to that certain Purchase and Sale Agreement, dated as of
November 1, 2009 (the “Agreement™), by and between the Seller and the California Statewide
Communities Development Authority (the “Purchaser”) as follows (all capitalized terms not
otherwise defined herein shall have the meanings ascribed thereto in the Agreement):

1. The components (the “Components™) of the Proposition 1A Receivable listed in
Schedule 1, attached hereto and incorporated herein by reference, belong to the Seller;

2. The Components are listed as they appear on the certification of the County
Auditor pursuant to Section 100.06 of the Revenue and Taxation Code;

3. By entering into the Agreement, the Seller is selling the Proposition 1A
Receivable, including all Components thereof listed in Schedule I;

4. The Seller acknowledges that the Purchase Price of the Proposition 1A
Receivable will be equal to aggregate the Initial Amounts of each Component as each such
Component is separately certified by the County Auditor; and

5. The funds or other entities listed as Components in Schedule I (other than the
Seller itself) are not independent legal entities with the power to enter into contracts.

Dated: Pricing Date

OTAY WATER DISTRICT

By:

Authorized Officer

Component Certificate of Otay Water District




ACKNOWLEDGEMENT OF SELLER’S COUNSEL

The undersigned, counsel to the Seller hereby acknowledges and confirms that the statements in
paragraphs 1 and 5 of this certificate are legally correct.

By:

Seller’s Counsel

Component Certificate of Otay Water District




SCHEDULE 1

COMPONENTS OF PROPOSITION 1A RECEIVABLE

Names of Components

Otay Water District

Schedule I

Compeonent Certificate of Otay Water District



AGENDA ITEM 4

STAFF REPORT
TYPEMEETING: Regular Board ) MEETING DATE:  November 4, 2009
SUBMITTEDBY: James Cudf] ce Manager W.0./G.F. NO: DIV. NO. aAll
APPROVEDBY:  Jogseph E7Bia7chem, Chief Financial Officer

(Chief)

?WWOXFDBW German é%géfééﬁ Assistant General Manager, Administration &
Asst. GM):
Finance

SUBJECT: Approve the District’s Audited Financial Statements for the

Fiscal Year Ended June 30, 2009

GENERAL MANAGER’S RECOMMENDATION:

That the Board accepts the District’s Audited Financial
Statements (Attachment B), including the Independent Auditors’
unqualified opinion, for the Fiscal Year ended June 30, 2009.

COMMITTEE ACTION:

See Attachment A.

PURPOSE:

To inform the Board of the significant financial eventg which
occurred during the Fiscal Year ended June 30, 2009 as reflected
in the audited financial statements.

ANALYSIS:

Diehl, Evans & Company, LLP, performed the audit and found that,
in all material respects, the financial statements correctly
represent the financial position of the District. They found no
material errors or weaknesses; therefore, there are no findings
to present in their “Management Letter.” See Attachment C

Total Assets:

Total Assets decreased by $2.1 million or 0.37% during Fiscal
Year 2009 due to a reduction in prepaid expenses, as well as
cash & cash equivalents used to pay for ongoing capital
improvement projects. At the same time there was an increase in
capital assets of $7.3 million or 1.64%, net of related
accumulated depreciation



Total Liabilities & Net Assets:

Total liabilities decreased by approximately $5.6 million or

5.80% from the previous fiscal year. Underlying this change were
the following:

®* A decrease in accounts payable and related liabilities of
approximately $3.3 million. Fluctuations of this
magnitude are expected given the nature of accounts
payable, and result from the timing of large payments to
vendors and other third parties.

® A reduction in long-term debt outstanding of $2.5
million as a result of scheduled debt payments.

The increase in total assets, along with the decrease in total
liabilities, yielded an increase in net assets (equity) of
approximately $3.5 million or 0.77%.

Capital Contributions:

Capital contributions totaled $7.0 million during Fiscal Year
2009, a decrease of $8.0 million or 53.22% over Fiscal Year 2008
contributions. This decrease is mainly due to the overall
slowdown/reduction of development projects, and the resulting
delays in completion and acceptance of projects because of the
current broad financial downturn in the economy .

Results of Operations:

Operating revenues increased $1.4 million or 2.49%, mainly as a
result of an increase in water sales of $1.7 million from the
prior fiscal year, due to the reduced rainfall during the
current year as well as an increase on overall water rates.

While cost of water sales increased $2.0 million or 4.5% due to
the increase in water rates, cost savings achieved in other
areas were sufficient to keep total operating expenses
essentially the same as in the prior fiscal year.

Non-Operating Revenues & Expenses:

Non-operating revenues and non-operating expenses each increased

slightly, creating an off-set that kept the total for this area
constant.




Additional Audit Correspondence:

As a part of completing the audit engagement, the audit firm
also provides the following letters summarizing their
observations and conclusions concerning the District’s overall
financial processes:

® Management Letter: No matters were noted involving the
internal controls and their operations that were
considered to be internal weaknesses. See Attachment C.

¢ Finance Committee Report: There were no noted
transactions entered into by the District during the year
that were both significant and unusual, or transactions
for which there was a lack of authoritative guidance or
consensus. There were no disagreements with management
concerning financial accounting, reporting, or auditing
matters, and there were no significant difficulties in

dealing with management in performing the audit. See
Attachment D.

¢ Report on Applying Agreed-Upon Procedures: A review of
the District’s investment portfolio at year end, and a
sample of specific investment transactions completed
throughout the fiscal year, disclosed no exceptions to

compliance with the District’s Investment Policy. See
Attachment E.

FISCAL IMPACT: %

s

None.

STRATEGIC OUTLOOK:

The District ensures its continued financial health through
long-term financial planning, formalized financial policies,
enhanced budget controls, fair pricing, debt planning, and
improved financial reporting.

LEGAL IMPACT:

None.
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Attachments:
A) Committee Action Form
B) Audited Annual Financial Statements
C) Management Letter
D) Audit Committee Report
E) Report on Applying Agreed-Upon Proceduresg



ATTACHMENT A

Accept the District’s Audited Financial Statements for the
SUBJECT/PROJECT: | Fiscal Year Ended June 30, 2009

COMMITTEE ACTION:

The Finance, Administration, and Communications Committee
recommend that the Board accept the District’g audited financial
statements, including the Independent Auditor’s unqualified
opinion, for the Fiscal Year Ended June 30, 20009.

NOTE:

The “Committee Action” is written in anticipation of the
Committee moving the item forward for board approval. This
report will be sent to the Board as a committee approved item,
or modified to reflect any discussion or changes as directed
from the committee prior to presentation to the full board.

C:\Documents and Settings\jamesc\My Documents\Board Reports\CommMtg-FY09 Financials-101909.doc
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INDEPENDENT AUDITORS' REPORT

Board of Directors
Otay Water District
Spring Valley, California

We have audited the accompanying basic financial statements of Otay Water District as of and for the year
ended June 30, 2009, as listed in the table of contents. These basic financial statements are the responsibility of
the Otay Water District’s management. Our responsibility is to express an opinion on these financial statements
based on our audit. The basic financial statements of Otay Water District as of June 30, 2008, were audited by
other auditors whose report dated October 24, 2008, expressed an unqualified opinion on those statements.

We conducted our audit in accordance with auditing standards generally accepted in the United States of
America and the State Controller’s Minimum Audit Requirements for California Special Districts. Those
standards require that we plan and perform the audit to obtain reasonable assurance about whether the financial
statements are free of material misstatement. An audit includes examining, on a test basis, evidence supporting
the amounts and disclosures in the financial statements. An audit also includes assessing the accounting
principles used and significant estimates made by management, as well as evaluating the overall financial
statement presentation. We believe that our audit provides a reasonable basis for our opinion.

In our opinion, the basic financial statements as of and for the year ended June 30, 2009, referred to above
present fairly, in all material respects, the financial position of the Otay Water District as of June 30, 2009, and
the results of its operations and cash flows for the year then ended in conformity with accounting principles
generally accepted in the United States of America as well as the accounting systems prescribed by the
California State Controller's Office and state regulations governing special districts.

The Management’s Discussion and Analysis and the other required supplementary information identified in the
accompanying table of contents are not a required part of the basic financial statements but are supplementary
information required by accounting principles generally accepted in the United States of America. We have
applied certain limited procedures, which consisted principally of inquiries of management regarding the

methods of measurement and presentation of the required supplementary information. However, we did not
audit the information and express no opinion on it.

.ﬂw, E s M/W,LLP

1
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MANAGEMENT’S DISCUSSION AND ANALYSIS

As management of the Otay Water District (the “District”), we offer readers of the District’s financial statements this
narrative overview and analysis of the District’s financial performance during the fiscal year ending June 30, 2009. Please
read it in conjunction with the District’s financial statements that follow Management’s Discussion and Analysis. All
amounts, unless otherwise indicated, are expressed in millions of dollars.

Financial Highlights

¢ The assets of the District exceeded its liabilities at the close of the most recent fiscal year by $460.3 million

(net assets). Of this amount, $69.9 million (unrestricted net assets) may be used to meet the District’s ongoing
obligations to citizens and creditors.

*  The District’s total net assets increased by $3.5 million. This is primarily attributable to capital contributions of
$7.0 million during the fiscal year.

Overview of the Financial Statements

This discussion and analysis is intended to serve as an introduction to the District’s basic financial statements, which are
comprised of the following: 1) Statement of Net Assets, 2) Statement of Revenues, Expenses and Changes in Net Assets,
3) Statement of Cash Flows, and 4) Notes to the financial Statements. This report also contains other supplementary
information in addition to the basic financial statements.

The Statement of Net Assets presents information on all of the District’s assets and liabilities, with the difference between

the two reported as net assets. Over time, increases or decreases in net assets may serve as a useful indicator of whether
the financial position of the District is improving or weakening.

The Statement of Revenues, Expenses and Changes in Net Assets presents information showing how the District’s net
assets changed during the most recent fiscal year. All changes in net assets are reported as soon as the underlying event
giving rise to the change occurs, regardless of the timing of related cash Sflows. Thus, revenues and expenses are reported

in this statement for some items that will only result in cash flows in future fiscal periods (e.g., uncollected taxes and
earned but unused vacation leave).

The Statement of Cash Flows presents information on cash receipts and payments for the fiscal year.

The Notes to the Financial Statements provide additional information that is essential to a full understanding of the data
supplied in each of the specific financial statements listed above.

In addition to the basic financial statements and accompanying notes, this report also presents certain required

supplementary information concerning the District’s progress in funding its obligation to provide pension benefits to its
employees.

Financial Analysis

As noted earlier, net assets may serve over time as a useful indicator of an entity’s financial position. In the case of the
District, assets exceeded liabilities by $460.3 million at the close of the most recent fiscal year.

By far the largest portion of the District’s net assets, $382.4 million (83%), reflects its investment in capital assets, less any
related debt used to acquire those assets that is still outstanding. The District uses these capital assets to provide services to
citizens; consequently, these assets are not available for future spending. Although the District’s investment in its capital
assets is reported net of related debt, it should be noted that the resources needed to repay this debt must be provided from
other sources, since the capital assets themselves cannot be used to liquidate these liabilities.



MANAGEMENT’S DISCUSSION AND ANALYSIS

Statements of Net Assets
(In Millions of Dollars)

2009 2008 2007

Assets
Current and Other Assets $ 96.8 $ 106.2 $ 122.1
Capital Assets 454.1 446.7 4243
Total Assets 550.9 552.9 546.4
Liabilities
Long-term Debt Qutstanding 69.1 71.6 74.2
Other Liabilities 21.5 24.5 25.2
Total Liabilities 90.6 96.1 99.4
Net Assets
Invested in Capital Assets

Net of Related Debt 3824 3727 374.6
Restricted for OPEB 6.2 5.6 0.0
Restricted for Debt Service 1.8 38 2.1
Unrestricted 69.9 74.7 70.3
Total Net Assets $ 460.3 $ 456.8 $ 447.0

At the end of FY-2009 the District is able to report positive balances in all categories of net assets. This situation also held
true for the prior two fiscal years. In FY-2009 total Net Assets increased approximately $3.5 million, to $460.3 million, as
compared to FY-2008 when Net Assets increased by over $9.8 million. While the District’s operations and population
continue to grow, albeit at slower rates than in prior years, the pattern of reduced growth of the District’s Net Assets is

indicative of the reduction in new development projects within the District. This reduction is a result of the ongoing national
housing slump and financial crisis.

The decrease in Current and Other Assets of $15.9 million in FY-2008 corresponds with the increase in Capital Assets of
$22.4 million (net of accumulated depreciation), due to the District’s substantial Capital Improvement Plan (CIP), which was
financed in part by the issuance of $42 million in Certificates of Participation (COPS-2007). (See Note 5 in the Notes to
Financial Statements). In FY-2009 use of the COPS-2007 funds to finance the CIP program continued, contributing to the
increase in Capital Assets of $7.4 million. The use of the COPS-2007 funds is also reflected in the decrease of Current and
Other Assets of $9.4 million. (See Note 3 in the Notes to Financial Statements).



MANAGEMENT’S DISCUSSION AND ANALYSIS

Statements of Revenues, Expenses, and Changes in Net Assets
(In Millions of Dollars)

2009 2008 2007

Water Sales $ 524 § 508 $ 43.6
Wastewater Revenue 22 24 2.6
Connection and Other Fees 2.5 2.5 2.1
Non-operating Revenues 14.0 13.6 11.1
Total Revenues 71.1 69.3 64.4
Depreciation Expense 12.5 13.0 10.8
Other Operating Expense 59.0 58.5 53.9
Non-operating Expense 3.1 2.9 1.3
Total Expenses 74.6 744 66.0
Loss Before Capital

Contributions (3.5) 6.1 (1.6)
Capital Contributions 7.0 14.9 26.5
Change in Net Assets 35 9.8 249
Beginning Net Assets 456.8 447.0 422.1
Ending Net Assets $ 4603 § 4568 $ 447.0

Water Sales increased by $2.2 million in FY-2008 and $1.6 million in FY-2009, mainly due to reduced rainfall during both
years as well as rate increases in both years. Growth also had a partial impact, with new water meter sales of 220 and 158
meters respectively. Despite a prolonged reduction in market rates of return, Non-operating Revenues increased by $2.5
million in FY-2008 and an additional $0.4 million in FY-2008, due to the increased level of investments from the COPS-

2007, increased property tax revenues, and healthcare reimbursements from CalPERS for other post employment benefits
(OPEB). (See Note 8 in the Notes to Financial Statements).

Depreciation Expense increased by $2.2 million in FY-2008, due to a comprehensive review and write-off of long-term fixed
assets that were obsolete and/or no longer serviceable. Other Operating Expense increased by approximately $4.6 million in
FY-2008 and another $0.5 million in FY-2009 as a resuit of the cost of the additional water sold each year, as well as

increases in outside services and higher pension costs. Non-operating Expense increased $1.6 million in FY-2008 and an
additional $0.2 million in FY-2009 due to increased interest expense from the COPS-2007.

Capital Contributions were $26.5 million in FY-2007 due to the completion of several developer construction projects.
However, because of the nationwide housing mortgage crisis throughout the last 2 years, developers have either slowed-down
or totally stopped work on as many projects as possible until economic conditions improve and the demand for growth
returns, resulting in a decrease in Capital Contributions of $11.6 million in FY-2008 and $7.9 million in FY-2009.



MANAGEMENT’S DISCUSSION AND ANALYSIS

Capital Assets and Debt Administration

Capital Assets. The District’s capital assets as of June 30, 2009, totaled $454.1 million (net of accumulated depreciation).

Included in this amount is land. The total increase in the District’s capital assets was 5.3% for FY-2008 and | 7% in FY-
2009.

Capital Assets
(In Millions of Dollars)

2009 2008 2007

Land $ 134 $ 13.0 13.0
Construction in Progress 18.3 423 40.3
Water System 403.1 365.6 356.6
Recycled Water System 96.8 93.0 73.5
Sewer System 37.2 36.7 37.7
Buildings 18.2 17.6 17.6
Field Equipment 9.5 9.5 9.3
Transportation Equipment 33 3.1 3.1
Communication Equipment 0.8 0.7 0.6
Office Equipment 174 16.8 5.8

618.0 598.3 567.5
Less Accumulated
Depreciation (163.9) (151.6) (143.2)
Net Capital Assets $ 454.1 3 446.7 $ 4243

As indicated by figures in the table above, the majority of capital assets added during both fiscal years were related to the

potable and recycled water systems. In addition, the majority of the cost of construction in progress is also related to these
water systems.

Additional information on the District’s capital assets can be found in Note 3 of the Notes to Financial Statements.

Long-term Debt. At June 30, 2009, the District had $71.6 million in outstanding debt which consisted of the following:

General Obligation Bonds $ 7.7
Certificates of Participation 63.2
Notes Payable 0.7

Total Long-term Debt

$ 71.6

Additional information on the District’s long-term debt can be found in Note 5 of the Notes to Financial Statements.



MANAGEMENT’S DISCUSSION AND ANALYSIS

Fiscal Year 2009-2010 Budget

Economic Factors

Growth in the San Diego area has stowed over the last 2 years, and demand for housing is reflected in a similarly reduced
pace. Water sales volumes are expected to decrease as a result of the slowing economy and expanded efforts to promote
water conservation, however, rate increases are essential to offset the higher cost of water. Ultimately, the District is
projected to serve approximately 277,000 people, with an average daily demand of 56 million gallons per day (MGD). The
District currently provides water service to about 70% of its total projected population, serving approximately 195,000

people. Long-term, this percentage should continue to increase as the District's service area continues to develop and
Srow.
o

The District is projected to deliver approximately 33,300 acre-feet of water to 47,125 potable customer accounts during
Fiscal Year 2009-2010. Management feels that these projections are very realistic after accounting for low growth, supply
changes, and a focus on conservation. Current economic conditions throughout America have created an unprecedented
uncertainty for business and economic projections in the current fiscal year. The nationwide housing mortgage crisis has
resulted in hundreds of foreclosures throughout the District. Additionally, the crisis in the banking and financial indusiry
has begun to have a ripple effect of employee layoffs across a wide swath of the business community. One of the
subsequent results of these two broad events is the relocation of many homeowners and renters into new housing

arrangements throughout San Diego County. However, as housing patterns change throughout the District, people’s need
for water remains an underlying constant.

Financial

The coming years will continue to be challenging times for those in California’s water community. After years of record
low precipitation that dramatically curtailed snow runoff from the Sierra Nevada Mountains, California’s governor
declared an official statewide drought. Following the governor’s action, Southern California’s largest water wholesaler
announced a water supply alert across its six-county service area. It also urged all local jurisdictions to implement water
conservation ordinances and to “significantly increase efforts” to conserve water. In addition to the drought, federal court
orders have curtailed water deliveries from Northern California due to environmental factors in the Sacramento-San
Joaquin Bay Delta. Worsening environmental conditions in the Bay Delta now challenge Southern California’s ability to
receive water from the State Water Project. A political stalemate in the state capital has also made finding compromise or

addressing the environmental issues in the Bay Delta more difficult. These factors combined are driving higher costs for
water across the state.

Through foresight and its investments in drought-proof recycled water, conservation, and a water rate structure that
rewards conservation, the Otay Water District has thus far avoided having to require mandatory water conservation.
Rather, the District has achieved its water conservation goals using voluntary measures. As you would expect, the planned
water sales reductions have impacted price and will continue to affect the District’s finances. Staff continues working
diligently on developing new water supplies as it addresses the financial impacts of conservation, preparing for the
possibility of a severe water shortage and prolonged sales reductions.

Management is unaware of any other conditions that could have a significant past, present, or future impact on the
District’s current financial position, net assets or operating results.

Contacting the District’s Financial Management

This financial report is designed to provide a general overview of the Otay Water District’s finances for the Board of
Directors, taxpayers, creditors, and other interested parties. Questions concerning any of the information provided in the
report or requests for additional information should be addressed to the District’s Finance Department, 2554 Sweetwater
Springs Blvd., Spring Valley, CA 91978-2004.



STATEMENTS OF NET ASSETS

JUNE 30, 2009 AND 2008

2009 2008
ASSETS
Current Assets:
Cash and cash equivalents (Notes | and 2) $ 50,823,237 $ 23,351,911
Restricted cash and cash equivalents (Notes | and 2) 1,760,631 3,753,983
Investments (Note 2) 26,169,080 60,682,507
Accounts receivable, net 8,029,609 7,689,720
Accrued interest receivable 319,186 715,900
Taxes and availability charges receivable, net 413,000 362,976
Restricted taxes and availability charges receivable, net 190,151 174,219
Inventories 816,865 711,240
Prepaid expenses and other current assets 976,045 1,908,028
Total Current Assets 89,497,804 99,350,484
Noncurrent Assets:
Restricted Assets:
Net OPEB asset (Note 8) 6,204,876 5,649,008
Total Restricted Assets 6,204,876 5,649,008
Deferred bond issuance costs (Note 4) 1,142,762 1,240,166
Capital Assets (Note 3):
Land 13,402,840 13,025,364
Construction in progress 18,280,278 42,338,220
Capital assets, net of depreciation 422,369,157 391,350,813
Total capital assets, net of depreciaton 454,052,275 446,714,397
Total Noncurrent Assets 461,399,913 453,603,571
Total Assets 550,897,717 552,954,055
(Continued)

See accompanying independent auditors' report and notes to financial statements. 7



STATEMENTS OF NET ASSETS (CONTINUED)

JUNE 30, 2009 AND 2008

LIABILITIES
Current Liabilities:

Current maturities of long-term debt (Note 5)

Accounts payable

Accrued payroll liabilities

Other accrued liabilities

Customer deposits

Accrued interest

Liabilities Payable From Restricted Assets:
Restricted Accrued interest

Total Current Liabilities

Noncurrent Liabilities:
Long-term debt (Note 5):
General obligation bonds
Certificates of participation
Notes payable

Other noncurrent liabilities

Total Noncurrent Liabilities

Total Liabilities -

NET ASSETS
Invested in capital assets, net of related debt
Restricted for net OPEB asset
Restricted for debt service
Unrestricted

Total Net Assets

2009 2008
2,521.772 2,445,214
11,565,953 13,705,566
2,548,731 2,491,182
444,875 1,615,403
2,806,990 2,719,331
706,934 720,545
153,270 166,096
20,748,525 23,863,337
7,291,575 7,678,302
61,468,693 63,192,774
359,744 701,516
684,309 690,709
69,804,321 72,263,301
90,552,846 96,126,638
382,410,491 372,696,591
6,204,876 5,649,008
1,797,512 3,762,106
69,931,992 74,719,712
$ 460,344,871 $ 456,827,417

See accompanying independent auditors' report and notes to financial statements.



STATEMENTS OF REVENUES, EXPENSES AND CHANGES IN NET ASSETS

FOR THE YEARS ENDED JUNE 30, 2009 AND 2008

OPERATING REVENUES
Water sales
Wastewater revenue
Connection and other fees

Total Operating Revenues

OPERATING EXPENSES
Cost of water sales
Wastewater
Administrative and general
Depreciation

Total Operating Expenses
Operating Income (Loss)
NONOPERATING REVENUES (EXPENSES)

Investment income
Taxes and assessments
Availability charges
Gain on sale of capital assets
Miscellaneous revenues
Donations

Interest expense
Miscellaneous expenses

Total Nonoperating Revenues (Expenses)
Income (Loss) Before Capital Contributions
Capital Contributions
Changes in Net Assets
Total Net Assets, Beginning

Total Net Assets, Ending

2009 2008
52,428,648 $ 50,808,825
2,182,429 2,386,285
2,492,234 2,519,735
57,103,311 55,714,845
37,252,482 35,296,002
1,890,804 2,009,876
19,888,161 21,127,922
12,475,714 13,040,572
71,507,161 71,474,372
(14,403,850) (15,759,527)
2,252,335 4,538,791
4,586,823 4,591,023
625,065 744,722
5,206 15,243
6,569,644 3,676,963
(95,270) (80,541)
(1,340,110) (2,601,252)
(1,671,597) (261,492)
10,932,096 10,623,457
(3,471,754) (5,136,070)
6,989,208 14,941,962
3,517,454 9,805,892
456,827,417 447,021,525
460,344,871 $ 456,827,417

See accompanying independent auditors' report and notes to financial statements.



STATEMENTS OF CASH FLOWS

FOR THE YEARS ENDED JUNE 30, 2009 AND 2008

CASH FLOWS FROM OPERATING ACTIVITIES

Receipts from customers $

Receipts from connections and other fees
Other receipts
Payments to suppliers

Payments to employees
Other payments

Net Cash Provided (Used) by Operating Activities

CASH FLOWS FROM NONCAPITAL AND RELATED FINANCING ACTIVITIES

Receipts from taxes and assessments

Receipts from property rents and leases
Net amounts paid for acquisition and maintenance of
demonstration garden

Net Cash Provided (Used) by Noncapital
and Related Financing Activities

CASH FLOWS FROM CAPITAL AND RELATED FINANCING ACTIVITIES
Proceeds from capital contributions
Proceeds from sale of capital assets
Proceeds from debt related taxes and assessments
Principal payments on long-term debt
Interest payments and fees
Acquisition and construction of capital assets

Net Cash Provided (Used) by Capital
and Related Financing Activities

CASH FLOWS FROM INVESTING ACTIVITIES
Interest received on investments
Proceeds from sale and maturities of investments
Purchase of investments

Net Cash Provided (Used) by Investing Activities

Net Increase (Decrease) in
Cash and cash equivalents

Cash and cash equivalents, Beginning

Cash and cash equivalents, Ending $

See accompanying independent auditors' report and notes to financial statements.

2009 2008
54,358,847 $ 54,276,851
2,492.234 2,520,417
5,538,973 1,797,869
(43,072,805) (41,996,843)
(18,947,144) (23,670,840)
(1,545,211) (135,104)
(1,175,106) (7,207,652)
4,520,867 4,497,682
1,070,881 977,313
(95,270) (80,54 1)
5,496,478 5,394,454
4,014,110 6,807,761
5,206 15,243
625,065 744,722
(2,445,214) (1,519,048)
(1,366,547) (2,597,498)
(16,838,494) (27,359,800)
(16,005,874) (23,908,620)
2,494,196 5,381,971
70,703,937 88,909,995
(36,035,657) (60,704,100)
37,162,476 33,587,866
25,477,974 7,866,048
27,105,894 19,239,846
52,583,868 $ 27,105,894
{Continued)
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STATEMENTS OF CASH FLOWS (CONTINUED)

FOR THE YEARS ENDED JUNE 30, 2009 AND 2008

Reconciliation of operating income (loss) to net cash flows provided
(used) by operating activities:

Operating income (loss)
Adjustments to reconcile operating income
to net cash provided (used) by operating activities:
Depreciation
Miscellaneous revenues
Miscellaneous expenses
(Increase) decrease in accounts receivable
(Increase) decrease in inventory
(Increase) decrease in net OPEB asset
(Increase) decrease tn prepaid expenses and other current assets
Increase (decrease) in accounts payable
Increase (decrease) in accrued payroll and related expenses
Increase (decrease) in other accrued liabilities
Increase (decrease) in customer deposits
Increase (decrease) in prepaid capacity fees

Net Cash Provided (Used) By Operating Activities

Schedule of Cash and Cash Equivalents:
Current assets:
Cash and cash equivalents
Restricted cash and cash equivalents

Total Cash and Cash Equivalents

Supplemental Disclosures:
Non-cash Investing and Financing Activities Consisted of the Following:
Contributed Capital for Water and Sewer System
Change in Fair Value of Investments and Recognized Gains/Losses
Amortization Related to Long-Term Debt

See accompanying independent auditors' report and notes to financial statements.

2009

2008

$  (14,403,850)

$  (15,759,527)

12,475,714 13,040,572
5,538,973 2,712,869
(1,545,211 (135,104)
(339,889) 985,738
(105,625) (77,543)
(555,868) (5,649,008)
931,983 (743,728)
(2,139,613) (1,717,456)
57,549 220,224
(1,170,528) 18,390
87,659 96,685
(6,400) (199,764)
$ (1,175,106)  $ (7,207,652)
$ 50,823,237 $ 23,351,911
1,760,631 3,753,983
$ 52,583,868 $ 27,105,894
$ 2,975,098 $ 8,134,201
21,613 109,847
126,387 126,387
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NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

1) REPORTING ENTITY AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
A) Reporting Entity

Otay Water District (the “District”) is a public entity established in 1956 pursuant to the Municipal Water District Law of
1911 (Section 711 et. Seq. of the California Water Code) for the purpose of providing water and sewer services to the
properties in the District. The District is governed by a Board of Directors consisting of five directors elected by
geographical divisions based on District population for a four-year alternating term.

B) Measurement Focus, Basis of Accounting and Financial Statement Presentation

The basic financial statements of the Otay Water District have been prepared in conformity with accounting principles
generally accepted in the United States of America. The Governmental Accounting Standards Board (GASB) is the
accepted standard setting body for governmental accounting financial reporting purposes.

The District reports its activities as an enterprise fund, which is used to account for operations that are financed and
operated in a manner similar to a private business enterprise, where the intent of the District is that the costs (including
depreciation) of providing goods or services to the general public on a continuing basis be financed or recovered
primarily through user charges. Revenues and expenses are recognized on the accrual basis. Revenues are recognized

in the accounting period in which they are earned and expenses are recognized in the period incurred, regardless of
when the related cash flow takes place.

Net assets of the District are classified into three components: (1) invested in capital assets, net of related debt, (2)
restricted net assets, and (3) unrestricted net assets. These classifications are defined as follows:

Invested in Capital Assets, Net of Related Debt

This component of net assets consists of capital assets, net of accumulated depreciation and reduced by the outstanding
balances of notes or borrowing that are attributable to the acquisition of the asset, construction, or improvement of
those assets. If there are significant unspent related debt proceeds at year-end, the portion of the debt attributable to
the unspent proceeds are not included in the calculation of invested in capital assets, net or related debt.

Restricted Net Assets

This component of net assets consists of constraints placed on net asset use through external constraints imposed by
creditors (such as through debt covenants), grantors, contributors, or laws or regulations of other governments or
constraints imposed by law through constitutional provisions or enabling legislation.

Unrestricted Net Assets

This component of net asset consists of net assets that do not meet the definition of “invested in capital assets, net of
related debt” or “restricted net assets”

The District distinguishes operating revenues and expenses from those revenues and expenses that are nonoperating.
Operating revenues are those revenues that are generated by water sales and wastewater services while operating expenses
pertain directly to the furnishing of those services. Nonoperating revenues and expenses are those revenues and expenses
generated that are not directly associated with the normal business of supplying water and wastewater treatment services.

The District recognizes revenues from water sales, wastewater revenues, and meter fees as they are earned. Taxes and

assessments are recognized as revenues based upon amounts reported to the District by the County of San Diego, net of
allowance for delinquencies of $67,017 and $59,688 at June 30, 2009 and 2008, respectively.

See independent auditors’ report. 12



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

1)  REPORTING ENTITY AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES - Continued

B)

O

D)

E)

F)

Measurement Focus, Basis of Accounting and Financial Statement Presentation - Continued

Additionally, capacity fee contributions received which are related to specific operating expenses are offset against

those expenses and included in Cost of Water Sales in the Statement of Revenues and Expenses and Changes in Net
Assets.

When both restricted and unrestricted resources are available for use, it is the District’s policy to use restricted resources
first, then unrestricted resources as they are needed.

The District has elected under GASB Statement No. 20, Accounting and Financial Reporting for Proprietary Funds
and Other Governmental Activities That Use Proprietary Fund Accounting, to apply all GASB pronouncements as
well as any applicable pronouncements of the Financial Accounting Standards Board (FASB), the Accounting
Principles Board (APB), or any Accounting Research Bulletins (ARB) issued on or before November 30, 1989,
unless they contradict or conflict with GASB pronouncements.

Statement of Cash Flows

For purposes of the Statement of Cash Flows, the District considers all highly liquid investments (including
restricted assets) with a maturity period, at purchase, of three months or less to be cash equivalents.

Investments

The District’s investments are stated at fair value, except for short-term investments, which are reported at cost,

which approximates fair value. Investments in governmental investment pools are reported on the fair value per
share, of the pool’s underlying portfolio.

Inventory and Prepaids

Inventory consists primarily of materials used in the construction and maintenance of the water and sewer system and is

valued at weighted average cost. Both inventory and prepaids use the consumption method whereby they are reported
as an asset and expensed as they are consumed.

Capital Assets

Capital assets are recorded at cost, where historical records are available, and at an estimated historical cost where no
historical records exist. Infrastructure assets in excess of $20,000 and other capital assets in excess of $10,000 are
capitalized if they have an expected useful life of two years or more. The District will also capitalize individual
purchases under the capitalization threshold if they are part of a new capital program. The cost of purchased and self-
constructed additions to utility plant and major replacements of property are capitalized. Costs include materials, direct
labor, transportation, and such indirect items as engineering, supervision, employee fringe benefits, and interest incurred
during the construction period. Repairs, maintenance, and minor replacements of property are charged to expense.
Donated assets are capitalized at their approximate fair market value on the date contributed.

The District capitalizes interest on construction projects up to the point in time that the project is substantially

completed. Capitalized interest is included in the cost of water system assets and is depreciated on the straight-line basis
over the estimated useful lives of such assets.

See independent auditors’ report. 13



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

1)  REPORTING ENTITY AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES - Continued
F) Capital Assets - Continued

Depreciation is calculated using the straight-line method over the following estimated useful lives:

Water System 15-70 Years
Field Equipment 2-50 Years
Buildings 30-50 Years
Communication Equipment 2-10 Years
Transportation Equipment 2-4 Years
Oftice Equipment 2-10 Years
Recycled Water System 50-75 Years
Sewer System 25-50 Years

G)  Compensated Absences

In accordance with GASB Statement No. 16, a liability is recorded for unused vacation and sick leave balances since
the employees’ entitlement to these balances are attributable to services already rendered and it is probable that virtually
all of these balances will be liquidated by either paid time-off or payment upon termination or retirement.

H)  Restricted Assets and Liabilities

Certain current liabilities have been classified as current liabilities payable from restricted assets as they will be
funded from restricted assets.

)] Allowance for Doubtful Accounts

The District charges doubtful accounts arising from water sales receivable to bad debt expense when it is probable that
the accounts will be uncollectible. Uncollectible accounts are determined by the allowance method based upon prior
experience and management’s assessment of the collectability of existing specific accounts. The allowance for doubtful
accounts were $17,531 and $9,253 for 2009 and 2008 respectively.

J) Use of Estimates

The preparation of financial statements in conformity with generally accepted accounting principles in the United
States of America requires management to make estimates and assumptions that affect the reported amounts of assets
and liabilities and disclosure of contingent assets and liabilities at the date of the financial statements and the

reported amounts of revenues and expenses during the reporting period. Actual results could differ from those
estimates.

K)  Property Taxes

Tax levies are limited to 1% of full market value (at time of purchase) which results in a tax rate of $1.00 per $100

assessed valuation, under the provisions of Proposition 13. Tax rates for voter-approved indebtedness are excluded
from this limitation,

The County of San Diego (the “County™) bills and collects property taxes on behalf of the District. The County’s tax
calendar year is July 1 to June 30. Property taxes attach as a lien on property on January 1. Taxes are levied on July 1
and are payable in two equal installments on November 1 and February 1, and become delinquent after December 10
and Aprit 10, respectively.

L) Reclassifications

Certain reclassifications have been made to prior year amounts to conform to the current year presentation.

See independent auditors’ report. 14



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

2) CASH AND INVESTMENTS

The primary goals of the District’s Investment Policy are to assure compliance with all Federal, State, and Local laws
governing the investment of funds under the control of the organization, protect the principal of investments entrusted, and

generate income under the parameters of such policies.

Cash and Investments are classified in the accompanying financial statements as follows:

Statement of Net Assets:

Current Assets
Cash and cash equivalents
Investments

Noncurrent restricted:
Restricted Cash and cash equivalents

Total Cash and Investments

Cash and Investments consist of the following:
Cash on hand
Deposits with financial institutions

Investments

Total Cash and Investments

Investments Authorized by the California Government Code and the District’s Investment Policy

$ 50,823,237
26,169,080
1,760,631

$ 78,752,948
$ 2,800
5,701,125
73,049,023

$ 78,752,948

The table below identifies the investment types that are authorized for the District by the California Government Code (or
the District’s Investment Policy, where more restrictive). The table also identifies certain provisions of the California
Government Code (or the District’s Investment Policy, where more restrictive) that address interest rate risk, credit risk,
and concentration of credit risk. This table does not address investments of debt proceeds held by bond trustee that are
governed by the provisions of debt agreements of the District, rather than the general provisions of the California

Government Code or the District’s Investment Policy.

A\

Maximum Maximum
Authorized Maximum Percentage Investment
Investment Type Maturity Of Portfolio™” In One Issuer

U.S. Treasury Obligations 5 years None None
U.S. Government Sponsored Entities 5 years None None
Certificates of Deposit S years 15% None
Corporate Medium-Term Notes 5 years 15% None
Commercial Paper 270 days 15% 10%
Money Market Mutual Funds N/A 15% None
County Pooled Investment Funds N/A None None
Local Agency Investment Fund (LAIF) N/A None None

t Excluding amounts held by bond trustee that are not subject to California Government Code restrictions.

See independent auditors’ report.
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NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

2) CASH AND INVESTMENTS - Continued
Investments Authorized by Debt Agreements

Investments of debt proceeds held by the bond trustee are governed by provisions of the debt agreements, rather than the
general provisions of the California Government Code or the District’s Investment Policy.

Disclosures Relating to Interest Rate Risk

Interest rate risk is the risk that changes in market interest rates will adversely affect the fair value of an investment.
Generally, the longer the maturity of an investment, the greater the sensitivity of its fair value to changes in market interest
rates. One of the ways that the District manages its exposure to interest rate risk is by purchasing a combination of shorter
term and longer term investments and by timing cash flows from maturities so that a portion of the portfolio is maturing or
coming close to maturity evenly over time as necessary to provide the cash flow and liquidity needed for operations.

Information about the sensitivity of the fair values of the District’s investments to market interest rate fluctuations is
provided by the following table that shows the distribution of the District’s investments by maturity:

Remaining Maturity (in Months)

12 Months 131024 25 to 60 More Than
Investment Type Or Iess Months Months 60 Months
U.S. Government Sponsored Entities $22,048,400 $ $22,048,400 3 $
Local Agency Investment Fund
(LAIF) 7,489,943 7,489,943 - -
Corporate Medium-Term Notes 4,120,680 4,120,680 - -
San Diego County Pool 39,390,000 39,390,000 - =
Total $73,049,023 $46,879,943 $26,169,080 $ - $

Disclosures Relating to Credit Risk

Generally, credit risk is the risk that an issuer of an investment will not fulfill its obligation to the holder of the investment.
This is measured by the assignment of a rating by a nationally recognized statistical rating organization. Presented below is the
minimum rating required by (where applicable) the California Government Code or the District’s Investment Policy, or debt
agreements, and the actual rating as of year end for each investment type.

Minimum Rating as of Year End
Legal Not
Investment Type Rating AAA AA Rated

U.S. Government Sponsored Entities $22,048,400 N/A $22,048,400 $ $
Local Agency Investment

Fund (LAIF) 7,489,943 N/A - - 7,489,943
Corporate Medium-Term Notes 4,120,680 A 2,061,960 2,058,720 -
San Diego County Pool 39,390,000 N/A - - 39,390,000
Total $73,049,023 $24,110,360 $ 2,058,720 $46,879,943

See independent auditors’ report, 16



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

2) CASH AND INVESTMENTS - Continued
Concentration of Credit Risk

The investment policy of the District contains various limitations on the amounts that can be invested in any one type or group
on tnvestments and in any issuer, beyond that stipulated by the California Government Code, Sections 53600 through 53692,

Investments in any one issuer (other than U.S. Treasury securities, mutual funds, and external investment pools) that represent
5% or more of total District investments are as follows:

Issuer Investment Type Reported Amount
Federal Home Loan Bank U.S. Government Sponsored Entities  $ 5,996,260
Federal Home Loan Mortgage Corp U.S. Government Sponsored Entities  $ 4,022,100
Federal National Mortgage Association ~ U.S. Government Sponsored Entities ~ $ 10,033,780
Custodial Credit Risk

Custodial credit risk for deposits is the risk that, in the event of the failure of a depository financial institution, a government
will not be able to recover its deposits or will not be able to recover collateral securities that are in the possession of an outside
party. The custodial credit risk for investments is the risk that, in the event of the failure of the counterparty (e.g., broker-
dealer) to a transaction, a government will not be able to recover the value of its investment or collateral securities that are in
the possession of another party. The California Government Code and the Entity’s investment policy do not contain legal or
policy requirements that would limit the exposure to custodial credit risk for deposits or investments, other than the following
provision for deposits: The California Government Code requires that a financial institution secure deposits made by state or
local government units by pledging securities in an undivided collateral pool held by a depository regulated under state law
(unless so waived by the governmental unit). The market value of the pledged securities in the collateral pool must equal at
least 110% of the total amount deposited by the public agencies. California law also allows financial institutions to secure
deposits by pledging first trust deed mortgage notes having a value of 150% of the secured public deposits.

As of June 30, 2009, $2,454,830 of the District’s deposits with financial institutions in excess of federal depository insurance
limits were held in collateratized accounts.

Local Agency Investment Fund (LAIF)

The District is a voluntary participant in the Local Agency Investment Fund (LAIF) that is regulated by California Government
Code Section 16429 under the oversight of the Treasurer of the State of California. The fair value of the District’s investment
in this pool is reported in the accompanying financial statements at amounts based upon District’s pro-rata share of the fair
value provided by LAIF for the entire LAIF portfolio (in relation to the amortized cost of that portfolio). The balance available
for withdrawal is based on the accounting records maintained by LAIF, which are recorded on an amortized cost-basis.

San Diego County Pooled Fund
As permitted by its Investment Policy, the District has placed funds with the San Diego County Pooled Fund. The pool may

invest some of their portfolios in derivatives. Detailed information on derivative investments held by this pool is not readily
available.

See independent auditors’ report, 17



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

2) CASH AND INVESTMENTS - Continued

Collateral for Deposits

Al cash and Certificates of Deposit are entirely insured or collateralized.

Under the provisions of the California Government Code, California banks and savings and loan associations are required to
secure the District's deposits by pledging government securities as collateral. The market value of the pledged securities must
equal at least 110% of the District's deposits. California law also allows financial institutions to secure District deposits by
pledging first trust deed mortgage notes having a value of 150% of the District's total deposits.

The District may waive the 110% collateral requirement for deposits which are insured up to $250,000 by the FDIC.

3) CAPITAL ASSETS

The following is a summary of changes in Capital Assets for the year ended June 30, 2009

Capital Assets, Not Depreciated:

Land
Construction in Progress

Total Capital Assets Not Depreciated

Capital Assets, Being Depreciated:
Infrastructure

Field Equipment

Buildings

Transportation Equipment
Communication Equipment

Office Equipment

Total Capital Assets Being Depreciated

Less Accumulated Depreciation:
Infrastructure
Field Equipment
Buildings
Transportation Equipment
Communication Equipment
Office Equipment
Total Accumulated Depreciation

Total Capital Assets Being Depreciated, Net

Total Capital Assets, Net

Depreciation expense for the years ended June 30, 2009 and 2008 was $12,475,714 and $13,040,572, respectively.

See independent auditors’ report.

Beginning
Balance Additions Deletions Ending Balance
13,025,364 $ 377,476 $ - $ 13,402,840
42,338,220 19,496,000 (43,553,942) 18,280,278
55,363,584 19,873,476 (43,553,942) 31,683,118
495,249,373 42,051,766 (112,745) 537,188,394
9,430,276 43,295 - 9,473,571
17,636,124 529,403 - 18,165,527
3,102,661 194,636 (12,658) 3,284,639
689,954 97,404 - 787,358
16,825,593 577,554 - 17,403,147
542,933,981 43,494,058 (125,403) 586,302,636
125,132,713 10,562,504 (112,745) 135,582,472
8,714,039 249,920 - 8,963,959
5,637,685 453,236 - 6,090,921
2,559,141 109,383 (12,658) 2,655,866
369,564 40,641 - 410,205
9,170,026 1,060,030 - 10,230,056
151,583,168 12,475,714 (125,403) 163,933,479
391,350,813 31,018,344 - 422,369,157
$ 446,714,397 $ 50,891,820 $ (43,553,942) $ 454,052,275




NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

4) OTHER NONCURRENT ASSETS

Deferred bond issue costs totaled $1,142,762 and $1,198,791, net of accumulated amortization of $296,309 and $240,279 as
of June 30, 2009 and 2008, respectively. The costs are amortized on the straight-line method based on the estimated term of
the related bond debt. Amortization expense of $56,030 for the years ended June 30, 2009 and 2008 is included in

miscellaneous non-operating expenses.

5) LONG-TERM DEBT

Long-term liabilities for the year ended June 30, 2009 are as follows:

General Obligation Bonds:
Improvement District No. 27
Unamortized Bond Discount

Deferred Amount on Refunding

Net General Obligation Bonds

Certificates of Participation:

1996 Certificates of Participation
2004 Certificates of Participation
2007 Certificates of Participation
1996 COPS Unamortized Discount
2007 COPS Unamortized Discount
2004 COPS Unamortized Premium

2004 COPS Deferred Amount on
Refunding

Net Certificates of Participation

Notes Payable:

State Water Resource Control Board

Total Long-Term Liabilities

General Obligation Bonds

Beginning Due Within
Balance Additions Deletions Ending Balance One Year
$ 8,810,000 $ - $ 415,000 $ 8,395,000 $ 435,000
(103,556) - (7,397) (96,159) -
(613,142) - (40,876) (572,266) -
8,093,302 - 366,727 7,726,575 435,000
12,500,000 - 400,000 12,100,000 400,000
10,835,000 - 515,000 10,320,000 530,000
42,000,000 - 785,000 41,215,000 815,000
(14,158) - (745) (13,413) -
(259,263) - (9,044) (250,219) -
17,665 - 1,165 16,500 5
(186,470) - (12,295) (174,175) -
64,892,774 - 1,679,081 63,213,693 1,745,000
1,031,730 - 330,214 701,516 341,772
$ 74,017,806 $ - $2,376,022 $ 71,641,784 $2,521,772

In June 1998, the District issued $11,835,000 of General Obligation Retfunding Bonds. The proceeds of this issue, together
with other lawfully available monies, were to be used to establish an irrevocable escrow to advance refund and defease in their
entirety the District’s previous outstanding General Obligation Bond issue. These bonds are general obligations of
Improvement District No. 27 (ID 27) of the District. The Board of Directors has the power and is obligated to levy annual ad
valorem taxes without limitation, as to rate or amount for payment of the bonds and the interest upon all property which is

within ID 27 and subject to taxation. The General Obligation Bonds are payable from District-wide tax revenues. The Board
may utilize other sources for servicing the bond debt and interest.

See independent auditors’ report.



NOTES TO FINANCIAL STATEMENTS

5)

YEARS ENDED JUNE 30, 2009 AND 2008

LONG-TERM DEBT - Continued

The refunding resulted in a deferred amount of $1,021,903, which is being amortized over the remaining life of the refunded
debt. Amortization for the years ended June 30, 2009 and 2008 was $40,876 for each year and is included in miscellaneous

non-operating expenses. As of June 30, 2009 and 2008, the amortized deferred amount of refunding is $572,266, and
$613,142, respectively.

The 1998 General Obligation Bonds have interest rates from 4.5% to 5% with maturities through Fiscal Year 2023.

Future debt service requirements for the bonds are as follows:

For the Year Ended
June 30, Principal Interest
2010 $ 435,000 $ 402,705
2011 455,000 382,235
2012 475,000 360,608
2013 495,000 337,565
2014 520,000 312,945
2015-2019 3,015,000 1,141,353
2020-2023 3,000,000 309,250

$ 8395000 $ 3,246,661

Certificates of Participation (COPS)

In June 1996, COPS with face value of $15,400,000 were sold by the Otay Service Corporation to finance the cost of design,
acquisition, and construction of certain capital improvements. An installment purchase agreement between the District, as
Buyer, and the Corporation, as Seller, was executed for the scheduled payment of principal and interest associated with the
COPS. The installment payments are to be paid from taxes and “net revenues,” as described in the installment agreement. The
certificates bear interest at a variable weekly rate not to exceed 12%. The interest rate at June 30, 2009 was 0.25%. The
installment payments are to be paid annually at $350,000 to $900,000 from September 1, 1996 through September 1, 2026.

In July 2004, Refunding Certificates of Participation (COPS) with a face value of $12,270,000 were sold by the Otay Service
Corporation to advance refund $11,680,000 of outstanding 1993 COPS. An installment agreement between the District, as
Buyer, and the Corporation, as Seller, was executed for the scheduled payment of principal and interest associated with the
COPS. The installment payments are to be paid from taxes and “net revenues,” as described in the installment agreement. The

certificates are due in annual installments of $445,000 to $895,000 from September 1, 2005 through September 1, 2023;
bearing interest at 3% to 4.625%.

See independent auditors’ report. 20



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

5) LONG-TERM DEBT - Continued

Certificates of Participation (COPS) - Continued

In March 2007, Revenue Certificates of participation (COPS) with face value of $42,000,000 were sold by the Otay Service

Corporation to improve the District’s water storage system and distribution facilities. An installment purchase agreement

between the District, as a Buyer, and the Corporation, as Seller, was executed for the scheduled payment of principal and

interest associated with the COPS. The installment payments are to be paid from taxes and “net revenues,” as described in the

installment agreement. The certificates are due in annual installments of $785,000 to $2,445,000 from September 1, 2007

through September 1, 2036; bearing interest at 3.7% to 4.47%.

There is no aggregate reserve requirement for the COPS. Future debt service requirements for the certificates are as follows:

For the Year 1996 COPS 2004 COPS 2007 COPS
Ended June 30, Principal Interest® Principal Interest Principal Interest

2010 400,000 $ 29,417 $ 530000 $ 402,634 $ 815000 $ 1,686,410
2011 400,000 28,417 545,000 386,236 850,000 1,655,395
2012 400,000 27,417 565,000 368,607 885,000 1,622,864
2013 500,000 26,208 580,000 349,566 920,000 1,589,020
2014 500,000 24,958 600,000 328,906 955,000 1,553,864

2015-2019 3,000,000 103,500 3,375,000 1,271,613 5,375,000 7,187,979

2020-2024 3,900,000 59,875 4,125,000 482,422 6,515,000 6,031,444

2025-2029 3,000,000 9,250 - - 7,995,000 4,538,196

2030-2034 - - - 9,875,000 2,644,028

2035-2037 - - - - 7,030,000 470,094

$ 12,100,000 $ 309,042 $ 10,320,000 $ 3,589,984 $ 41,215,000 $ 28,979,294

* Variable Rate - Interest reflected at June 30, 2009 at a rate of 0.25%.

The three COP debt issues contain various covenants and restrictions, principally that the District fix, prescribe, revise and
collect rates, fees and charges for the Water System which will be at least sufficient to yield, during each fiscal year, taxes
and net revenues equal to one hundred twenty-five percent (125%) of the debt service for such fiscal year.

Note Payable
In December 1990, the District entered into a 3.5% note payable to the State Water Resources Control Board. This note is

unsecured and payable in annual installments of $366,325 including principal and interest from 1992 through 2010. The total

amount outstanding at June 30, 2009 and aggregate maturities of the note for the fiscal years subsequent to June 30, 2009, are
as follows:

For the Year

Ended June 30, Principal Interest
2010 $ 341,772 $ 24,553
2011 353,734 12,591
2012 6,010 1

$ 701,516 $ 37,145

See independent auditors’ report. 21



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AnD 2008

6)

7

NET ASSETS
Designated Net Assets

In addition to the restricted net assets, a portion of the unrestricted net assets have been designated by the Board of Directors
for the following purposes as of June 30, 2009 and 2008:

2009 2008
Designated Betterment $ 2,969,722 $ 804,769
Expansion Reserve 18,569,610 11,966,501
Replacement Reserve 26,388,812 31.785,910
Insurance Reserve 8,436,721 10,458,191

Total $ 56,364,865 $ 55,015,371

DEFINED BENEFIT PENSION PLAN

Plan Description

The District’s defined plan, (the “Plan™), provides retirement and disability benefits, annual cost-of-living adjustments, and
death benefits to plan members and beneficiaries. The Plan is part of the Public Agency portion of the California Public
Employees’ Retirement System (CalPERS), an agent multiple-employer plan administered by CalPERS, which acts as a
common investment and administrative agent for participating public employers within the State of California. A menu of
benefit provisions as well as other requirements is established by State statute within the Public Employees’ Retirement Law.
The Plan selects optional benefit provisions from the benefit menu by contract with CalPERS and adopts those benefits
through District resolution. CalPERS issues a separate Comprehensive Annual Financial Report. Copies of the CalPERS’
annual financial report may be obtained from the CalPERS Executive Office, 400 P Street, Sacramento, California 95814,

Funding Policy

Active members in the Plan are required to contribute 8% of their annual covered salary. The District has elected to contribute
7% on behalf of its employees. The District is required to contribute the actuarially determined remaining amounts necessary
to fund the benefits for its members. The actuarial methods and assumptions used are those adopted by the CalPERS Board of
Administration. The required employer contribution rate for the fiscal year ended June 30, 2009 was 19.369%. The

contribution requirements of the Plan members are established by State statute and the employer contribution rate is established
and may be amended by the CalPERS.

See independent auditors’ report. 22



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

7) DEFINED BENEFIT PENSION PLAN - Continued

Annual Pension Costs

For the fiscal year ended June 30, 2009, the District’s annual pension cost and actual contribution was $2,150,579. The
required contribution for the fiscal year ended June 30, 2009 was determined as part of the June 30, 2006 actuarial valuation.

The following is a summary of the actuarial assumptions and methods:

Valuation Date June 30, 2006
Actuarial Cost Method Entry Age Actuarial Cost Method
Amortization Method Level Percent of Payroll
Average Remaining Period 21 Years as of the Valuation Date
Asset Valuation Method 15 Year Smoothed Market
Actuarial Assumptions:
Investment Rate of Return 7.15% (Net of Administrative Expenses)
Projected Salary Increase 3.25% o0 14.45% Depending on Age, Setvice, and Type of Employment
Inflation 3.00%
Payroll Growth 3.25%
Individual Salary Growth A merit scale varying by duration of employment coupled with an assumed annual

inflation component of 3.00% and an annual production growth of 0.25%.

Initial unfunded liabilities are amortized over a closed period that depends on the Plan’s date of entry into CalPERS.
Subsequent Plan amendments are amortized as a level percentage of pay over a closed 20-year period. Gains and losses that
occur in the operation of the plan are amortized over a rolling period, which results in an amortization of 6% of unamortized
gains and losses each year. If the plan’s accrued liability exceeds the actuarial value of the plan assets, then the amortization
payment of the total unfunded liability may be lower than the payment calculated over a 30-year amortization period.

THREE-YEAR TREND INFORMATION FOR PERS

Fiscal Annual Pension Percentage of Net Pension

Year Cost (APC) APC Contributed Obligation
6/30/09 $ 2,150,579 100% $ 0
6/30/08 \ 2,252,601 100% $ 0
6/30/07 $ 1,925,758 100% $ 0

Funded Status and Funding Progress

As of June 30, 2007, the most recent actuarial valuation date, the plan was 75.6% funded. The actuarial accrued liability (AAL) for
benefits was $59,412,116, and the actuarial value of assets was $44,910,326, resulting in an unfunded actuarial accrued liability

(UAAL) of $14,501,790. The covered payroll (annual payroll of active employees covered by the plan) was $10,663,440, and the
ratio of the UAAL to the covered payroll was 136.0%.

The schedule of funding progress, presented as required supplementary information following the notes to the financial statements,
presents multiyear trend information about whether the actuarial value of plan assets is increasing or decreasing over the time
relative to the actuarial accrued liability for benefits.
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NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

8) OTHER POST EMPLOYMENT BENEFITS

Plan Description

The District’s defined benefit postemployment healthcare plan, (DPHP), provides medical benefits to eligible retired District
employees and beneficiaries. DPHP is part of the Public Agency portion of the California Employers’ Retiree Benefit Trust
Fund (CERBT), an agent multiple-employer plan administered by California Public Employees’ Retirement System
(CalPERS), which acts as a common investment and administrative agent for participating public employers within the State of
California. A menu of benefit provisions as well as other requirements is established by State statute within the Public
Employees’ Retirement Law. DPHP selects optional benefit provisions from the benefit menu by contract with CalPERS and
adopts those benefits through District resolution. CalPERS issues a separate Comprehensive Annual Financial Report. Copies

of the CalPERS’ annual financial report may be obtained from the CalPERS Executive Office, 400 P Street, Sacramento,
California 958 14.

Funding Policy

The contribution requirements of plan members and the District are established and may be amended by the Board of
Directors. DPHP members receiving benefits contribute based on their selected plan options of EPO, Silver or Gold and if
they are located outside the State of California. Contributions by plan members range from $0 to $95 per month for
coverage o age 65, and from $0 to $62 per month, respectively, thereafter.

Annual OPEB Cost and Net OPEB Obligation/Asset

The District’s annual OPEB cost (expense) is calculated based on the annual required contribution of the employer (ARC),
an amount actuarially determined in accordance with the parameters of GASB Statement 45. The ARC represents a level of
funding that, if paid on an ongoing basis is projected to cover the normal annual cost. Any unfunded actuarial liability (or

funding excess) is amortized over a period not to exceed thirty years. The current ARC rate is 7.7% of the annual covered
payroll.

The following table shows the components of the District’s annual OPEB cost for the year, the amount actually contributed
to the plan, and changes in the District’s net OPEB obligation/asset:

2009 2008
Annual Required Contribution (ARC) $ 873,000 $ 846,000
Interest on net OPEB asset (437,798) -
Adjustment to Annual Required Contribution
(ARC) 489,999 -
Annual OPEB cost (expense) 925,201 846,000
Contributions made 1,481,069 6,495,008
Increase in net OPEB asset (555,868) (5,649,008)
Net OPEB asset - beginning of year (5,649,008) -
Net OPEB asset - end of year $ (6,204,876) $ (5,649,008)

For 2009, in addition to the ARC, the District contributed an implied subsidy (healthcare premium payments for retirees to
Special District Risk Management Authority (SDRMA) ) in the amount of $608,069, which is included in the $1,481,069 of

contributions shown above. For 2008 this amount was $649,008, which is included in the $6,495,008 of contributions shown
above.
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NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

8) OTHER POST EMPLOYMENT BENEFITS - Continued

The District’s annual OPEB cost, the percentage of annual OPEB cost contributed to the plan, and the net OPEB
obligation/asset for the fiscal years 2009, 2008 and 2007 were as follows:

THREE-YEAR TREND INFORMATION FOR CERBT

Fiscal Annual OPEB Percentage of Net OPEB

Year Cost (AOC)  OPEB Cost Contributed Asset
6/30/09 $ 925,201 100% $ {6,204,876)
6/30/08 $ 846,000 100% $ (5,649,008)
6/30/07 * *

*The information for 6/30/2007 is unavailable. GASB 45 was implemented in fiscal year 2008,

Funded Status and Funding Progress

The funded status of the plan as of June 30, 2007, the most recent actuarial valuation date, was as follows:

Actuarial Accrued Liability (AAL) $ 11,408,000
Actuarial Value of Plan Assets $ 0
Unfunded Actuarial Accrued Liability (UAAL) $ 11,408,000
Funded Ratio (Actuarial Value of Plan Assets/AAL) 0%
Covered Payroll (Active Plan Members) $ 10,951,000
UAAL as a Percentage of Covered Payroll 104.2%

Actuarial valuations of an ongoing plan involve estimates of the value of reported amounts and assumptions about the
probability of occurrence of events far into the future. Exarnples include assumptions about future employment, mortality,
and the healthcare cost trend. Amounts determined regarding the funded status of the plan and the annual required
contributions of the employer are subject to continual revision as actual results are compared with past expectations and
new estimates are made about the future. The schedule of funding progress, presented as required supplementary
information following the notes to the financial statements, presents multi-year trend information about whether the

actuarial value of plan assets is increasing or decreasing over time relative to the actuarial accrued liabilities for the
benefits.
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NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

OTHER POST EMPLOYMENT BENEFITS - Continued

Actuarial Methods and Assumptions

Projections of benefits for financial reporting purposes are based on the substantive plan (the plan as understood by the
employer and the plan members) and include the types of benefits provided at the time of each valuation and the historical
pattern of sharing of benefit costs between employer and plan members to that point. The actuarial methods and
assumptions used include techniques that are designed to reduce the effects of short-term volatility in actuarial accrued
liabilities and the actuarial assets, consistent with the long-term perspective of the calculations.

The following is a summary of the actuarial assumptions and methods:

Valuation Date June 30, 2007
Actuarial Cost Method Entry Age Normal Cost Method
Amortization Method Level Percent of Payroll
Remaining Amortization Period 30 Years as of the Valuation Date
Asset Valuation Method 15 Year Smoothed Market
Actuarial Assumptions:
Investment Rate of Return 7.75% (Net of Administraiive Expenses)
Projected Salary Increase 3.25%
Inflation 3.00%
Individual Salary Growth CalPERS 1997-2002 Experience Study

WATER CONSERVATION AUTHORITY

In 1999 the District formed the Water Conservation Authority (the “Authority”), a Joint Powers Authority, with other local
entities to construct, maintain and operate a xeriscape demonstration garden in the furtherance of water conservation. The
authority is a non-profit public charity organization and is exempt from income taxes. During the years ended Tune 30, 2009

and 2008, the District contributed $95,270 and $80,541 respectively, for the development, construction and operation costs of
the xeriscape demonstration garden.

A summary of the Authority’s June 30, 2008 audited financial statement is as follows (latest report available):

Assets $ 2,513,701
Liabilities 77,469
Revenues, Gains and Other Support 782,019
Changes in Net Assets (23,115)
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NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

COMMITMENTS AND CONTINGENCIES

Construction Commitments

The District had committed to capital projects under construction with an estimated cost to complete of $1,088,300 at June 30,
2009.

Litigation

Certain claims, suits and complaints arising in the ordinary course of operation have been filed or are pending against the
District. In the opinion of the staff and counsel, all such matters are adequately covered by insurance, or if not so covered, are
without merit or are of such kind, or involved such amounts, as would not have significant effect on the financial position or
results of operations of the District if disposed of unfavorably.

Refundable Terminal Storage Fees

The District has entered into an agreement with several developers whereby the developers prepaid the terminal storage fee in
order to provide the District with the funds necessary to build additional storage capacity. The agreement further allows the
developers to relinquish all or a portion of such water storage capacity. If the District grants to another property owner the
relinquished storage capacity, the District shall refund to the applicable developer $746 per equivalent dwelling unit (EDU).
There were 17,867 EDUs that were subject to this agreement. At June 30, 2008, 1,750 EDUs had been relinquished and
refunded, 14,622 EDUs had been connected, and 1,495 EDUs have neither been relinquished nor connected. At June 30,

2009, 1,750 EDUs had been relinquished and refunded, 14,662 EDUs had been connected, and 1,455 EDUs have neither been
relinquished nor connected.

Developer Agreements

The District has entered into various Developer Agreements with developers towards the expansion of District facilitics. The
developers agree to make certain improvements and after the completion of the projects the District agrees to reimburse such
improvements with a maximum reimbursement amount for each developer. Contractually, the District does not incur a liability
for the work until the work is accepted by the District. As of June 30, 2009, none of the 3 outstanding developer agreements
had been accepted, however it is anticipated that the District will be liable for an amount not to exceed $20,300 at the point of
acceptance. Accordingly, the District did not accrue a liability as of year end.

RISK MANAGEMENT
General Liability

The District is exposed to various risks of loss related to torts, theft, damage and destruction of assets, errors and
omissions, and natural disasters. Beginning in July 2003, the District began participation in an insurance pool through the
Special District Risk Management Authority (SDRMA). SDRMA is a not-for-profit public agency formed under
California Government Code Sections 6500 et. Seq. SDRMA is governed by a board composed of members from
participating agencies. The mission of SDRMA is to provide renewable, efficiently priced risk financing and risk
management services through a financially sound pool. The District pays an annual premium for commercial insurance
covering general liability, excess liability, property, automobile, public employee dishonesty, and various other claims.
Coverage limits range up to $1 billion. Accordingly, the District retains no risk of loss. Separate financial statements of

SDRMA may be obtained at Special District Risk Management Authority, 1112 “I” Street, Suite 300, Sacramento, CA
95814,

Workers’ Compensation

Through SDRMA, the District is insured up to $200,000,000 for Statutory Workers’ Compensation and $5,000,000 for

Employers’ Liability coverage with no deductible. SDRMA currently has a pool of 336 agencies in the Workers’
Compensation Program.

See independent auditors’ report. 27



NOTES TO FINANCIAL STATEMENTS

YEARS ENDED JUNE 30, 2009 AND 2008

11) RISK MANAGEMENT - Continued

Health Insurance

Previously the District maintained a self-insurance program for health claims. Beginning in January 2008, the District
began providing health insurance through SDRMA covering all of its employees, retirees, and other dependents. Prior
estimated accrued claims outstanding at June 30, 2008 amounted to $137,029, and all remaining claims were paid as of
December 31, 2008. SDRMA is a self-funded pooled medical program administered in conjunction with the California

State Association of Counties (CSAC).
Adequacy of Protection

During the past three fiscal (claims) years none of the above programs of protection have had settlements or judgments that

exceeded pooled or insured coverage. There have been no significant reductions in pooled or insured liability coverage
from coverage in the prior year.

12) INTEREST EXPENSE

Interest expense for the years ended June 30, 2009 and 2008, is as follows:

2009 2008
Amount Expensed $ 1,340,110 $ 2,601,252
Amount Capitalized as a Cost of
Construction Projects 1,353,153 373,282
Total Interest $ 2,693,263 $ 2974534

See independent auditors’ report. 28
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REQUIRED SUPPLEMENTARY INFORMATION

YEARS ENDED JUNE 30, 2009 AND 2008

Schedule of Funding Progress for PERS

Actuarial
Accrued UAAL as a
Actuarial Actuarial Liability Unfunded Percentage of
Valuation Value of (AAL) Entry AAL Funded Covered Covered
Date Assets Age (UAAL) Ratio Payroil Payroll
(A) (B) (B-A) (A/B) O {(B-A)/C]
6/30/07
Miscellanecous $  44.910,326 $  59.412,116 $ 14,501,790 75.6% $ 10,663,440 136.0%
6/30/06
Miscellaneous $ 40,321,483 $  54.228.041 $ 13,906,558 74.4% $ 10,470,766 132.8%
6/30/03
Miscellaneous $ 36,029,595 $  50.249.943 $ 14,220,348 N.7% $ 10,005,158 1421 %
Schedule of Funding Progress for DPHP
Actuarial
Accrued UAAL asa
Actuarial Actuarial Liability Unfunded Percentage of
Valuation Value of (AAL) Entry AAL Funded Covered Covered
Date Assets Age (UAAL) Ratio Payroll Payroll
(A) (B) B-A) (A/B) ©) [(B-A)/C]
6/30/07
Miscellaneous $ 0% 11,408,000 $ 11,408,000 0% $ 10,951,000 104.2%

6/30/06
Miscellaneous *

*GASB 45 was implemented in fiscal year 2008. The tnformation for the 2006 year is unavailable,

See independent auditors’ report.
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DieHL, EVANS & COMPANY, LLP

CERTIFIED PUBLIC ACCOUNTANTS & CONSULTANTS
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NITIN P. PATEL, CPA
ROBERT J. CALLANAN, CPA

* A PROFESSIONAL CORPORATION

October 10, 2009

Board of Directors
Otay Water District
Spring Valley, California

In planning and performing our audit of the financial statements of the Otay Water District (the
District) as of and for the year ended June 30, 2009, in accordance with auditing standards of generally
accepted in the United States of America, we considered the District’s internal control over financial
reporting (internal control) as a basis for designing our auditing procedures for the purpose of
expressing our opinion on the financial statements, but not for the purpose of expressing an opinion on
the effectiveness of the District’s internal control. Accordingly, we do not express an opinion on the
effectiveness of the District’s internal control.

A control deficiency exists when the design or operation of a control does not allow management or
employees, in the normal course of performing their assigned functions, to prevent or detect
misstatements on a timely basis. A significant deficiency is a control deficiency, or a combination of
control deficiencies, that adversely affect the entity’s ability to initiate, authorize, record, process, or
report financial data reliably in accordance with generally accepted accounting principles such that
there is more than a remote likelihood that a misstatement of the entity’s financial statements that is
more than inconsequential will not be prevented or detected by the entity’s internal control.

A material weakness is a significant deficiency, or a combination of significant deficiencies, that
results in more than a remote likelihood that a material misstatement of the financial statements will
not be prevented or detected by the entity’s internal control.

Our consideration of internal control was for the limited purpose described in the first paragraph and
would not necessarily identify all deficiencies in internal control that might be significant deficiencies

or material weaknesses. We did not identify any deficiencies in internal control that we consider to be
material weaknesses, as defined above.

This communication is intended solely for the information and use of management, the Board of
Directors, and others within the District and is not intended to be and should not be used by anyone
other than these specified parties.

Bickd, Eame ,,%é.,a; LLP

QTHER OFFICES AT: 613 W. VALLEY PARKWAY, SUITE 330 2121 ALTON PARKWAY, SUITE 100
ESCONDIDO, CALIFORNIA $2025-2598 TRVINE, CALIFORNIA 92606-4006
(760) 741-3141 » FAX (760) 741-98%0 (949) 7577700 » FAX {949) 757-2707
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DIiEHL, EVANS & COMPANY, LLP

CERTIFIED PUBLIC ACCOUNTANTS & CONSULTANTS
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*THOMAS M. PERLOWSKI, CPA
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NITINP. PATEL, CPA
ROBERT J. CALLANAN, CPA

* A PROFESSIONAL CORPORATION

October 10, 2009

Board of Directors

Audit Committee

Otay Water District
Spring Valley, California

We have audited the financial statements of the Otay Water District for the year ended June 30, 2009,
and have issued our report thereon dated October 10, 2009. Professional standards require that we
provide you with the following information related to our audit.

Our Responsibility Under Auditing Standards Generally Accepted in the United States of
America:

As stated in our engagement letter dated April 13, 2009, our responsibility, as described by
professional standards, is to express an opinion about whether the financial statements prepared by
management with your oversight are fairly presented, in all material respects, in conformity with
accounting principles generally accepted in the United States of America. Our audit of the financial
statements does not relieve you or management of your responsibilities. Our responsibility is to plan
and perform the audit to obtain reasonable, but not absolute, assurance that the financial statements are
free of material misstatement. As part of our audit, we considered the internal control of the Otay
Water District. Such considerations were solely for the purpose of determining our audit procedures
and not to provide any assurance concerning such internal control. We are responsible for
communicating significant matters related to the audit that are, in our professional judgment, relevant
to your responsibilities in overseeing the financial reporting process. However, we are not required to
design procedures specifically to identify such matters.

Planned Scope and Timing of the Audit:

We performed the audit according to the planned scope and timing previously communicated to you in
our meeting about planning matters on August 5, 20009,

-1-

OTHER OFFICES AT: 613 W. VALLEY PARKWAY, SUITE 330 5 CORPORATE PARK, SUITE 100
ESCONDIDO, CALIFORNIA 92025-2598 IRVINE, CALIFORNIA 92606-5165
(760) 741-3141 « FAX (760) 741-98390 (949)-399-0600 » FAX (949) 399-0610




Significant Audit Findings:

Qualitative Aspects of Accounting Practices

Management is responsible for the selection and use of appropriate accounting policies. The
significant accounting policies used by the Otay Water District are described in Note 1 to the financial
statements. No new accounting policies were adopted and the application of existing policies was not
changed during the year ended June 30, 2009. We noted no transactions entered into by the Otay
Water District during the year for which there is a lack of authoritative guidance or consensus. There
are no significant transactions that have been recognized in the financial statements in a different
period than when the transaction occurred.

Accounting estimates are an integral part of the financial statements prepared by management and are
based on management’s knowledge and experience about past and current events and assumptions
about future events. Certain accounting estimates are particularly sensitive because of their
significance to the financial statements and because of the possibility that future events affecting them

may differ significantly from those expected. The most sensitive estimates affecting the financial
statements were:

a. Management’s estimate of the fair market value of investments which is based on market
values by outside sources.

b. The estimated useful lives for capital assets which are based on industry standards.

We evaluated the key factors and assumptions used to develop these estimates in determining that they
were reasonable in relation to the financial statements taken as a whole.

Difficulties Encountered in Performing the Audit

We encountered no significant difficulties in dealing with management in performing and completing
our audit.

Audit Adjustments

Professional standards require us to accumulate all known and likely adjustments identified during the
audit, other than those that are trivial, and communicate them to the appropriate level of management.
Management has made all such adjustments. The following adjustment detected as a result of audit
procedures was corrected by management:

a. Capitalized interest on infrastructure capital assets was increased by $556,357 due to the
adjustment. We determined the proper amount to be capitalized through calculations of
capital assets constructed.




Significant Audit Findings (Continued):

Disagreements with Management

For the purposes of this letter, professional standards define a disagreement with management as a
financial accounting, reporting, or auditing matter, whether or not resolved to our satisfaction, that
could be significant to the financial statements of the auditors’ report. We are pleased to report that no
such disagreements arose during the course of our audit.

Management Representations

We have requested certain representations from management that are included in the management
representation letter dated October 10, 2009.

Management Consultations with Other Independent Accountants

In some cases, management may decide to consult with other accountants about auditing and
accounting matters, similar to obtaining a “second opinion” on certain situations. If a consultation
involved application of an accounting principle to the Otay Water District’s financial statements or a
determination of the type of auditor’s opinion that may be expressed on those statements, our
professional standards require the consulting accountant to check with us to determine that the

consultant has all the relevant facts. To our knowledge, there were no such consultations with other
accountants.

Other Audit Findings or Issues

We generally discuss a variety of matters, including the application of accounting principles and
auditing standards, with management prior to retention as the Otay Water District’s auditors.
However, these discussions occurred in the normal course of our professional relationship and our
responses were not a condition to our retention.

Kk

This information is intended solely for the use of the Board of Directors, Audit Committee and

management of the Otay Water District and is not intended to be and should not be used by anyone
other than these specified parties.

judé{ Evmne M%, LLFP
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INDEPENDENT ACCOUNTANTS’ REPORT
ON APPLYING AGREED-UPON PROCEDURES

August 18, 2009

Mr. Joseph Beachem
Chief Financial Officer
Otay Water District
Spring Valley, CA

We have performed the procedures enumerated below, which were agreed to by the Otay Water District
(the “District”) solely to assist the District’s senior management in evaluating the investments of the
District for the fiscal year ended June 30, 2009. The District’s management is responsible for the
evaluation of the investments of the District.

This agreed-upon procedures engagement was conducted in accordance with attestation standards
established by the American Institute of Certified Public Accountants. The sufficiency of these
procedures is solely the responsibility of those parties specified in the report. Consequently, we make no

representation regarding the sufficiency of the procedures described below either for the purpose for
which this report has been requested or for any other purpose.

Our procedures and findings are as follows:

1. Obtain a copy of the District’s investment policy and determine that it is in effect for the time
period under review.

a. Findings: At June 30, 2009, the current investment policy (Policy #27) is dated
September 6, 2006. This policy was reviewed and approved for the 2008/2009 Fiscal
year as part of the consent calendar at the September 3, 2008 Regular Board Meeting,
Therefore the investment policy is in effect for the time period under review,

2. Select 4 investments held at year end and determine if they are allowable investments under the
District’s Investment Policy.

a. Findings: Four investments chosen were FNMA — Maturity 7/2/2010; FHLB — Maturity
5/18/2011; FFCB ~ Maturity 2/28/2011 and GE Electric Corporate Bond — Maturity

12/1/2010. All four investments are allowable and within maturity limits as stated in the
District’s Investment Policy at June 30, 2009.

OTHER OFFICES AT: 613 W. VALLEY PARKWAY, SUITE 330 5 CORPORATE PARK, SUITE 100
ESCONDIDO, CALIFORNIA 92025-2598 IRVINE, CALIFORNIA 92606-5165

(760) 741-3141 « FAX (760) 741-9890 (949)-399-0600 « FAX (949) 399-0610




Mr. Joseph Beachem, CFO August 18, 2009
Otay Water District Page 2

3. For the four investments selected in #2 above, determine if they are held by a third party
custodian designated by the District and evidenced by safekeeping receipts as required by the
District’s Policy.

a. Findings: Per discussion with District management and evidenced by Union Bank of
California monthly statements, the four investments examined are held by a third party
custodian designated by the District in compliance with District Policy.

4. Confirm the par or original investment amount and market value for the four investments selected
above with the custodian or issuer of the investments.

a. Findings: Investment values confirmed with Union Bank of California at June 30, 2009
with no exceptions. ‘

5. Select two investment earnings transactions that took place during the year and recompute the
earnings to determine if the proper amount was received.

a. Findings: Investment earnings recalculated with no exceptions for two transactions
selected.

6. Trace amounts received for transactions selected at #5 above into the District’s bank accounts.
a. Transactions traced into District’s Union Bank of California Money Market account with
no exceptions for the two transactions selected.

7. Select five investment transactions (buy, sell, trade or maturity) occurring during the year under
review and determine that the transactions are permissible under the District’s investment policy.
a. Findings: Reviewed five investment transactions. All transactions were permissible
under the District’s Investment Policy.

8. Review the supporting documents for the five investments selected at #7 above to determine if
the transactions were appropriately recorded in the District’s general ledger.

a. Findings: Five investments selected at #7 above are appropriately recorded in the
District’s General Ledger without exception.

We were not engaged to, and did not, perform an audit, the objective of which would have been the
expression of an opinion on the investments of the District for the fiscal year ending June 30, 2009.
Accordingly, we do not express such an opinion. Had we performed additional procedures, other matters
might have come to our attention that would have been reported to you.

This report is limited solely for the information and use of the senior management of the Otay Water
District and is not intended to be and should not be used by anyone other than those specified parties.

ﬁWI Envane am/ 67%17, LLP




STAFF REPORT

AGENDA ITEM 5

TYPE MEETING:
SUBMITTED BY:

APPROVED BY:
(Chief)

APPROVED BY:
(Asst. GM):

SUBJECT:

Regular Board MEETING DATE:  November 4, 2009
Rom Sarno, Chi W.O./G.F. NO: DIV.NO. a11
Administrative S ices

Germa 1 ez, Assistant General Manager, Finance and

Adnfinistration

REJECTION OF THE GARY L. TIMM AND MARY A. TIMM CLAIM

GENERAL MANAGER’'S RECOMMENDATION:

That the Board reject the claim submitted September 24, 2009, by
Gary Timm and Mary Timm for damage to their property related to

a severed fire hydrant caused by a vehicle driven by Neiman Somo
on August 17, 2009.

COMMITTEE ACTION:

Please see Attachment “A”,.

PURPOSE:

To recommend to the Board to reject a claim by Gary Timm and
Mary Timm related to expenses for water damages caused when a

vehicle driven by Mr. Neiman Somo hit and severed a fire hydrant
causing a flood on August 17, 2009.

ANALYSIS:

On August 17, 2009, Neiman Salem Somo was driving his vehicle
westbound on SR-94, when he lost control and hit a fire hydrant,
causing water to flow down Rancho Oaks Lane. Gary Timm and Mary
Timm have filed a claim for $15,000.00 for damage to their
property caused by the water. The claimants allege the District

was negligent when the District failed to immediately turn the
water valve off,.

The District responded and had the valve closed within forty
(40) minutes from having received the call. The San Miguel Fire
Department (SMFD) was first to respond to the scene of the
accident. The SMFD attempted to turn the water off, but was not
able to find the correct valve. The District Operator found the




appropriate valve shortly upon arriving at the scene of the
accident. The response time and the time to turn the valve off

of 40 minutes is considered timely given the factors related to
this accident.

Karen Lafferty, Senior Claims Examiner for the Special District
Risk Management Authority, the District’s insurance carrier, is
recommending the District reject the claim from Gary and Mary
Timm. The District was timely in responding to this incident and
was not negligent. The owner of the vehicle that hit and severed

the fire hydrant is responsible for any damage caused by the
flood.

Total damages to District property of $5,419 will be submitted
to the vehicle owner’s insurance carrier for reimbursement.

FISCAL IMPACT: ;7{ ,'/7/%

None at this time.

STRATEGIC GOAL:

“Ensure full cost recovery.”

LEGAL IMPACT:

None.

Geheral Manager>

Attachments:

(A) Committee Action Report
(B) Claim against Otay Water District
(C) Police Report #09-08-0156 dated 8/17/09



ATTACHMENT A

SUBJECT/PROJECT: | REJECTION OF THE GARY L. TIMM AND MARY A. TIMM CLAIM

COMMITTEE ACTION:

The Finance, Administration and Communications Committee met on
October 19, 2009 to review this item. The Committee supports
presentation to the full Board for their consideration.

NOTE:

The “Committee Action” is written in anticipation of the
Committee moving the item forward for Board approval. This
report will be sent to the Board as a Committee approved item,
or modified to reflect any discussion or changes as directed
from the Committee prior to presentation to the full Board.




ATTACHMENT B

Gary L. Timm

Mary A. Timm

3133 Rancho Oaks Lane
Spring Valley, CA 91978
Cell Gary- 619-990-6085
Work Mary- 619-260-7537
Home 619 -660-1763

September 21, 2009

Mr. Rom Sarno

Chief of Administrative Services
Otay Water District

2554 Sweetwater Springs Blvd.
Spring Valley, CA 91977

Re: Fire Hydrant Break —Rancho Oaks Lane
Dear Mr. Sarno:

On August 17, 2009 an accident, involving an Otay Water District’s fire hydrant
becoming severed, resulted in damage to our property in the amount of $15,000. San
Miguel Fire Department made several unsuccessful attempts to locate the shut-off valve
of the fire hydrant. Our sons and neighbors tried to divert the water from flowing onto
our road and bridge by using large construction scaffolding boards; but this proved futile.
When the Otay Water District employee arrived, he also was unable to locate the shut-off
valve and the water flowed for 35 minutes until the valve was located. Due to the failure
of Otay Water in locating the valve in a timely manner, lead to increased damage to our
property, which was a foreseeable consequence, of continuous flooding, due to the
hydrant flooding our road. :

Otay Water has a duty to identify the valve and turn off the water within a reasonable
length of time. Since this did not occur, we feel it is the responsibility of Otay Water to
cover the damage to our property as described in the attached estimate.

We await a quick resolution to this claim. Thank you.

Sincerely,

Attachment

Ce: Marinel McCormick, Otay Water District

e A e



09-21:2000 22:21 FAX 168105808113 AMERICAN A/C @oo2

AMERICAN ASPHALT AND CONCRETE, INC.
3011 MEMORY LANE _ PROPOSAL / CONTRACT
8PRING VALLEY, CA 91977-2152

Ph.(819) 589-8112 * Fax. (619) 689-8113 ; DATE ES"MATE
CA License No. 688323 '

021.22000. 04724
¥ > vty

PROJECT

NAME/ADDRESS

GARY TIMM
3133 RANCHO OAKS LANE
SPRING VALLRY, CA, 91977

OTAY WATER DISTRICT

FHONE NUMBERS

TERMS ' REP AMERICAN

Asphait & Concrete, Inc. PH / 619-990-6085
NET (30) DAYS IC

DESCRIPTION TOTAL

ON 09-18.02 AN INSPECTION WAS REQUESTED TO ADDRESS THE ROAD REPAIRS « APPARENTLY
CAUSED BY A BROKEN WATER / FIRE HYDRANT BELONGING TO THE OTAY WATER DISTRICT.
DAMAGE WAS DUE TO AN QUT-OF-CONTROL AUTO, THE FLOOD CONDTHIONS REPORTEDLY
LASTED FOR APPROX 35 MINUTES. THIS SERIOUSLY UNDERMINED SEVERAL AREAS OF THE ROAD
NEAR A CONCRETE BRIDGE THAT CROSSES A STREAM ON THE PROPERTY, AFTER CAREFULLY
CONSIDERING THE REPAIR WORK NEEDED AS A RESULT OF THE FLOOD;

U PRESENT THE FOLLOWING RECOMMENDATIONS:

L. SAW CUT ASPHAUT ALONG THE NORTH EAST EDGE OF THE BRIDGE - FOR A DISTANCE OF
APFROX. 30 FT. - ALSO ACROSS THE ENTIRE WIDTH QUT 8 FROM THE NORTH END OF
THE BRIDGE, ’
2. 8AW €UT ANOTHER SECTION PROCEEDING FROM THE SOUTH / WEST SIDE 50' X ¢ WIDE. ‘
3. BXCAVATE BOTH THESE AREAY TO A DEPTH OF APFROX, 4', DISFOSE QF KXCESS EARTH-ON $ITE, ‘
4. FILL THESE ARBAS BY IMPORTING G/2 BASE MATERIAL COMPACTING IN LAYBRS 10 A 95%
RELATIVE DENSITY. .
5. PULL ERODED EARTH UP FROM THE SIDES OF THE EMBANKMENTS TO BSTABLISH AND REFATR
SLOPES. (READY FOR SLOPE STARILIZATION FABRIC AND HYDRO SBEDING )

6. FAVE THE REPAIRED AREAS ON THE ROAD BED TO A DEPTH OF 4" AFTER SPRAYING WITH
HERBICILOE,

THANK. YOU FOR THIS OPPORTUNITY TO BID YOUR PROJECT. TOTAL

L) TO BE MEASURED ON COMPLETION AND INVOICED AT UNIT PRICES

3 Not responsible for reflective oracking thru overlays & skin paiching

[ Not responsible for pre-existing engineering with respect to dralnage.
[ Not responsitle for weed growlh from adjwocent property

[ Not responsible for back-fill and compaction or back-fill installed by others.
O Crack fllling does not Imply crack repalr. O3 Englneering, testing. inapeation and permit fees not included.

[0 Not responsitie for pre-existing subgrade, (J Not responsible for underground utliities in areas to bs ramoved.

AMERICAN ASPHALT AND CONCRETE, INC. By:

v

: PETE CALLAWAY
CUSTOMER ACCEPTANCE °

l/We nccept the within proposal and agree to pay the sald nmount in accordance with the terms set farth. All 01 the termg and
definitions on the reverse side are incorporated hereln and made u part hereot.

Company: Date:
Page 1 Customer
RPO. #

Customer Signature:

White: Contractor's Copy * Yeallow: Customer's Copy * Pink: Office Copy * Blue: Log Copy
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AMERICAN ASPHALT AND CONCRETE, INC,

ooy AL ASPUALY | PROPOSAL / CONTRACT

SPRING VALLEY, CA 91977-2152

Ph. (619) 589-8112 * Fax. (619) 589-8113 - DATE | ESTIMATE
CA License No. 688323 '
D13000 5434
NAME/ADDRESS PROJECT
GARY TIMM ! ' OTAY WATER DISTRICT
3133 RANCHO OAXS LANE '
SPRING VALLEY, CA. 91977 _ _ (
PHONE NUMBERS
TERMS REP. AMERICAN
ASphﬂlt & CDnCl'Gte, Inc, PH/ 619-950-6085
NET (30) DAYS PG :
DESCRIPTION TOTAL
7. REPLACE THE A.C. BERM ALONG THE EDGE OF THE ROAD THAT WAS DESTROYED BY THE FLOGCD,
APPROX, 30 LN, FT.
15,000.00
THANK YOU FOR THIS OPPORTUNITY TO BID YOUR PROJECT, TOTALY135,000.00

[0 TO BE MEASURED ON COMPLETION AND INVOICED AT UNIT PRICES

1 Not responsible for rellestive cracking thru overlays & skin patching
00 Net responsible for waed growth from adjacant property

O Creack flling dues nol Imply crack repair. U Engineering, testing, inspection and parmit foss not nsluded,
0 Not respansible for pre-existing subgrade. (0 Not responsible for undarground ullilias In areas o be removed,

AMERICAN ASPHALT AND CONCRETE, INC, By:

TJ Not responsitle for pre-existing enginearing with respact 1o dralnage.

J Not responsible for back-fill and compagtion or back-1ll installed by others.

: PETE CALLAWAY
CUSTOMER ACCEPTANCE

We accept the within proposal and agree to pay the sald amount In acoordance with the terms set forth, All of the terms and
dafinitions on the reverse side are Inearparated herein and made g part hereot.

Company: Date:

Paga 2 Customer

Customer Signature: RO, #

White: Contractor's Copy * Yellow: Customer's Copy * Pink: Ofilce Copy ¥ Blue: Log Copy
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TIMM CLAIM
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“TRAFFIC COLLISION REPORT

ATTACHMENT C ,
|

CHP 555 CARS PAGE 1 (REV 11-06) OPI 065 pace 1 oF 1 !
SPECAL CONDITIONS subER HTAmN cny T — LOCAL, REPORT nunssn ‘
1 ' UNINC EL CAJON SUPERIOR 0 9 ’b 5 6 |
WeER KL RYARE T g oy = REPOATING DISTRIGT BEAT DAY OF WEEK Tow Awuv)———‘ i
0 [X] |SANDIEGO 2 MONDAY v [Juo |
COLLISION OGCURRED ON: Mo DAY  vEAR | TiME pace) Neic W OFFICER LD,
= | SR-94 (12700 BLOCK) 08/17/2009 1644 9680 017621
Q MILEPOBT INFORMATION: GPS COORDINATES PHOTOGRAPHS BY: E NONE
e
[ 4 LATITUDE LONGITUDE
§ JAY INTERBECTION WiTH: STATE HWY REL
%lon: .3 MILE(S) WEST OF STEELE CANYON RD [ ves []wo
PARTY | DRIVER'S LICENSE NUMBER ATATE CLASS ARBAG | SAFETYEQUIP, VEH, YEAR | MAKE / MODEL/ COLOR LICENSE NUMEER STATE
1 | E17852301 CA c M G 0 TOYT CELICA SIL 4YDA0OS CA
UVER| NAME(FIRST, MIDDLE, LAST)
m NEIMAN SALEM SOMO OWNER'S NAVE D SAME AS DRIVER
peoRs.| STAEeT AdORERS SALEM SOMO _
"1 | 13952 OLIVE VISTA DR. GWNEN'S ADDRESS EI SAME A5 DRIVER
c:ﬁm? CITY 1 STATE/ 288
=1 JamuL CA 91938 DISPOAITION OF VEHICLE OK ORDERS OF; orricen | onven [ omen
By {eex HAIR EYES [WEKHT WRiGHT | BIRTHOAT mace | SPRING VALLEY AUTO JODY - (619)463-228¢ T
M | BRN BLU | 510 145 03/19/1992 w PRIOR MECH.DEFECTS Dm AP, D REFER TO NARRATIVE
oTHER | HOME PrONE BUSINESS PHONE VEHICLE IDENTIFICATION wwsER:
D (619)828-9320 (619)957-7403 VEHICLE TYPE "DEBCAIBE VEHICLE DAWAGE " SHADE I DAMAGED AREA
INSURANCE CARRIGR POLICY NUMBER B UNK [pon= minNoR i
NONE CITE #14028KK o | Xjrowoven [ N\_—~
DIR OF TRAVEI|] ON STREET OR HIGHWAY SPEED LIMT m A
1w SR-94 58 CALT _ ‘ TCriPRC _ __ ]
[PARTY | DRIVER'S LICENSE NUMBER " STATE CLASS AR BAG SAFETY EQUIP, VEH. YEAR | MAKE 7 MODEL / COLOR LICENSE NUMBER STATE
2
D | oveiEnrs Nave D SAME AS DRIVER
PEDES- | STREET ADORESS
.  OWNER'S ADDRESS DM u anwén
PARKED! CITV/BTATE I ZIP .
DISPOSITION OF VEWIGLE ON ORDERS OF: [ |orricen DRIVER oTHER
BIGY: [SEX | HARK EVES | |HENHT | WERGHT BIRTHDATE RACE D D D
€/ mo DAY YEAR -
ﬁ PRIOR MECHANICAL DEFECTS nm APF. nmm TO NARRATIVE
OTHER | yome PHONE BUSINESS PHONE VEHICLE IDENTIFIGATION HURBER; "
l:l g VEHICLE TYPE DERCRIBE VEHICLE DAMAGE SHADE IN DAMAGED AREA
~ | INSURANCE CARRIER 5 POLICY NUMBER UNK - NONE
| ) |RoLLovER
DR OF v’a‘wia ATREET OR WIGHWAY SPEED LIAT oA
oT Torese memx ¢
PARTY | DRIVER'S LICENSE NuMBER STATE CLASS AIR BAG EQURP, VEN, YEAR | MAKE MODEL / COLOR \ " | ucenasgiuneer STATE
3 . - o
{orvER | waMEiFIRST, MODLE, LAST) - _ o0
peoes- T sTReET AvoREss % C;Oii RD. DEA. 7 P
1 1.D.A. OWNEN'S ADDRESS G;mg AS DRVER N
wﬁ CITY I STATE 2P H .\lJUV v
B O PD. _ BISPORITION OF VEHICLE N OROERS OF [ Jermes= [E;wm [ ==
85Y; [eex MAIR EVES | HENGHT WEIGHT N Lﬂh%rlg v:n- AACK
L] £ SnsSo ' PRIOR MEGHANCIAL DEFECTS [ Jwone are. [~ Jreren 1o manmamve
otHER | Howe moNE BUSINESS P VEHICLE IDENTIFICATION NUMBER:
D _ VEHICLE TYPE DESCRIBE VEHICLE DAVAGE GHADE IN DAMAGED AREA
MSURANCE CARRIER [=X ER uNK NoNE | |mmoR
I neD MAJOR ROLL-OVER
iR OF mml ONSTAEET OR MIGHWAY ) SPERD LIVT . 2ot
PREPARER'S NAME DISPATCH NOTIFIED DATE NEVIEW
JONATHAN M PECK 017621 q-g
k o




STATEOF CALIFORNIA

TRAFFIC COLLISION CODING
CHP 555 CARS PAGE2 (REV. 11-06) OPI 065

PAGEZ' oF O

DATE OF COLLISION (MO. DAY YEAR) TiME(2400) NCIC ¥ OFFICER |.D, NUMBER
08/1712009 1644 9680 017621 091~-08 - 015 ¢
OWNER - | OWNER ADDRESS Ri . NOTIFED
PROPERTY JEFF GOIN (OTAY WATER DISTRICT) sﬁ::gf,mggg;,#es BLVD es [Jno
DAMAGE | pescrirtion oF bAMAGE
DAMAGED PROTECTION POLE AND FIRE HYDRANT
SEATING POSITION SAFETY EQUIPMENT e BICYCLE - MELMET INATTENTION CODES
OCCUPANTS L - AR BAG DEPLOYED MIC BICVCLE - HELMET
1 A \ A -NONE IN VEHICLE M.ARBAGNOTDEPLOYED  DRIVER  PASSENGER : g:tt :m: mg::::z
h, B - UNKNOWN N -OTHER v-no X-No C - ELECTRONIC EQUIPMENT
C (LAP BELT USED P -NOT REQUIRED W-VES  V-vEs D.RADIO/ CD
123 | 1.omver 0 -LAP S5, T NOT USKD £ - SHOKING
2706-PASSENGERS | E - SHOLLDER HARNESS USED CHILD RESTRAINY EJECTED FROMVEMIGLE | F-EATING
456 | 7.57a wonREAR F - SHOULDER HARNESS NOT USED Q- IN VEHICLE USED : G - GHILDREN
: 6 . LAP/SHOULDER HARNESS USED 0- NOT EJECTED '
3-RR.OCC TRK.ORVAN [ 0" o e ARNESS NoTusep - VEMICLE NOT USED 1. FULLY EJECTED H- ANIMALS
7 8-POSITION UNKNOWN | 1 AT Usgp S-WNVEWICLEUSEUNKNOWN 5 papmiarivigscren | |- PERSONAL HYGIENE
\ j O-OTHER X - PASSIVE RESTRAINT NOT USED v ﬁov,fs"::“vi:‘;f:"" USE 3. unKnowN g amting
ITEMS MARKED BELOW Fouowen BY AN ASTERISK (*) SHOULD BE EXPLAINED IN THE NARRATIVE.
'tm%ﬂ&ﬁﬂmr TRAFFIC CONTROL DEVICES 112{3|  sPeciaL wroRmMATION il2 Movsueggmimna
1la VC SECTION VIOLATED: cn-anys x|a comqus FUNCTIONING A HAZARDOUS MATERIAL A STOPPED
22107 ) NO| |8 CONTROLS NOT FUNCTIONING® B CELL PHONE HANDHELD IN USE B PROCEEDING STRAIGHT
= @ OTHER IMPROPE ‘ C CONTROLSOBSCURED C CELL PHONE HANDSBFREE IN USE C_RAN OFF ROAD
D NO CONTROLS PRESENT / FAGTOR" - | w | D CELL PHONE NOT IN USE D MAKING RIGHT TURN
C OTHER THAN DRVER' ___TYPE OF COLLISION ‘ E SCHOOL BUS RELATED E MAKING LEFT TURN
D UNKNOWN* A HEAD - ON F 75 FT MOTORTRUCK COMBO F MAKING U TURN
| B SIDE BWIPE G 32 FT TRAILER COMBO & BACKING
] L C REAREND H ] H SLOWING | STOPPING
WEATHER (MARK 1 TO 2 ITEMS) D BROADSIOE ] | PASSING OTHER VEHICLE
X|A CLEAR x | E T OBJECT J ) CHANGING LANES
B_CLOUDY F OVERTURNED I3 K_PARKING mewgn
€ RAINING G VEHICLE | FEDESTRIAN T T ENTERING TRAFFIG
“ID SNowmG B H OTHER" _ ] X "M OTHER UNSAFE TURMING |
€ FOG ] VISIDILITY FT. ‘ ~ , N N_XING INTO OPPGSING LANE
¥ OTHERT WOTOR VETHGLE INVOLVED WITH 0 G PARKED :
G WIND ] |A NON.COLUSION P P MERGING
____LIGHTING B PEDESTRIAN Q Q TRAVELING WRONG WAY
XA PAYLIGHT 5 uﬂmE 12| 3| o™ER AssOCIATED FACTORS R OTHER:
B DUSK - DAWN ) B MOTOR VEHICLE ON OTHER R (MARK 1 70 2 ITEMS)
€ _DARK - STREET LIGHTS E_PARKED MOTOR VEHICLE BIE] o Vo sEcTON IoLATED: omea [
D DARK - NO STREET LIGHTS rmuu i B;:.
€ DARK - STREET LIGHTS NOT G BICYCLE i g Ve SETONvioLATEDS,  CnED B’Y‘? -
,'““c‘”n;‘v‘““ N ANIMAL: i E | S0BRETY . DRUG
ROADWAY SURFACE R VG SECTION VIOLATED:  GIVED
x|A DRY X|1 FmeD OBJECT: o |° w |12 (MARK 170 21VEMS)
B WET PROTECTION POLE [} s X A HAD NOT BEEN DRINKING
€ SNOWY - IGY "} OTHER GBJECT: E VISION OBSCUREMENT: B W0 - UNDER INFLUENCE |
D SLIPPERY (WUDDY, OLY, ETC.) F INATTENTION": _ ' FBD - NOT UNOER INFLUENGE® |
ROADWAY CONDITION{S) G STOP & GO TRAFFIG © NBD - IMPAIRMENT UNKROWN |
(MARK 1 TO 2 [TEMS) Pmumms ACTIONS H ENTERING / LEAVING RAMP & UNDER DRUG INFLUENCE*
A HOLES, DEEP RUT" %[ 'A NO PEDESTRIANS INVOLVED T_PREVIOUS COLLISION F IMPARMENT - PHYSICAL"
B LOOSE MATERIAL ON ROADWAY* B CROSSING IN CROSSWALK J_UNFARELIAR WITH ROAD G IMPAIRMENT NOT KNOWN
C_OBSTRUCTION ON ROADWAY: AT INTERSECTION K DEFECTIVE VEM, EQUIP.: CITED H NOT APPLICABLE
O _CONSTRUCTION - REPAIR ZONE C CROSSING IN CROSSWALK - NOT ' | v I SLEEPY [ FATIGUED
&_REDUCED ROADGWAY WIDTH AT INTERSECTION No
F FLOODED" D CROSSING - NOT IN CROSSWALK I UNINVOLVED VEHICLE
G OTHER: * , E IN ROAD - INGLUDES sno"ﬁﬁi M OTHER': pea U 5
X |H NG UNUSUAL GONDITIONS | F Nor'ﬁnonn , N_NONE APPARENT
: ' © RUNAWAY VEHICLE
SKETCH O MISCELLANEOUS
INDICATE NORTH

SEe PAGE dy




STATE OF CALIFORNIA

D/ ESSES / PAS ERS ; [
OHP S CARS PACE SREY igmomrone LN
DATE OF GOLLISION (MO, DAY YEAR) | TIME{2400) [necw - OFFICER LD. NUMBER ) |
08/17/2009 1644 9680 017621 ﬂ - 0 & - 0 1 5 R }
wiTwess | paseENgeR | o f oo EXTENT OF INJURY('X’' ONE) INJURED WAS (‘X' ONE) PARTY | sear | am' | sarery |
ONLY oMLY FATAL | SEVERE | OTHER VISKLE | COMPLANT mmper | pos. lsao | Eaue, |S5TE0 |
INJURY INJURY MJURY OF PAIN DRIVER | PASS, PED. BICYCLIST OTHER i
] ’ 0 jwim) 0101 O E OO0 00 1O} 0 [Mm e |o |
NAME ! D.O.B. | ADDRESS ' TELEPHONE |
PARTY #1 13952 OLIVE VISTA DR. JAMUL CA 91938 (619)825-9320 i
(INJURED ONLY) TRANSPORTED BY: ' TAKEN TO: |
AMR 412 SHARP MEMORIAL HOSPITAL, SAN DIEGO

DESCRIBEWJURKS:  cOMPLAINT OF BACK AND LEFT SIDE PAIN |
TREATED ON SCENE BY SAN MIGUEL FIRE UNITS #15 AND #22
[] wicTm oF vioLenT crime noTiFED |

O | O olal o [ o olool olo

| NAWE / 5.0.B. 1 ADDRESS ) ) TELEPHONE

(INJURED ONLY) TRANSPORTED BY: TAKEN TO:

DESCRIBE INJURIES:

I:I VICTIM OF VIOLENT CRIME NOTIFIED

| o ool o | olgloololo

NAME ! D.0.B. / ADDRESS ) TELEPHONE

{INJURED ONLY) TRANSPORTED BY: TAKEN YO:

DESCRIBE INJURIES:

[T] wicrmoF vioLENT criME NoTIFIED

= | O ool o [olololol olo

NAME /D.0.B./ ADDRESS TELEPHONE

{INJURED ONLY) TRANSPORTED BY: TAKEN TO:

DESCRIBE INJURIES:

D VICTIM OF VIOLENT CRIME NOTIFIED

O | O Tolol o [ o [aoool olo

NAME / D.0.9. / ADDRESS TELEPHONE

{INJURED ONLY) TRANSPORTED BY: TAKEN TO:

DESCRIBE INJURIES:

VICTIM OF VIOLENT CRIME NOTIFIED

0| O Dol O | oiologol o

{0

NAME / D.O.B./ ADDRESS © TELEPHONE

(INJURED ONLY) TRANSPORTED BY: ' T TAKEN TO:

DESCRIBE INJURIES:

[T] vicTMOF VIOLENT CRIME NOTIFIED
MO. DAY YEAR

v

PREPARER'S NAME LD. NUMBER MO, DAY  YEAR | REVIEWER'S NAME
JONATHAN M PECK 017621 08/17/2009

e —




State of California

NARRATIVE/SUPPLEMENTAL

V/COUNTVIJUDICIAL DISTICT

TOGATION/SUBJECT

REPORTING DISTRICT/BEAT CITATION NUMBER

Page
DATE OF INCIDENT/OCCURRENCE TIME (2400} NCIC‘WN» " FFICER LD UMBE
08-17-09 1644 17621 0[9= b8 0158
% ONE "X ONE TYPE SUPPLEMENTAL (X" ABPLICABLE)
Narrative Collision Report El BA update D Fatal [J Hit and run update
() Supplemental [J other. (] Hazardous material [ School Bus [ other:

STATE HIGHWAY RELATED
SR 94 e/b, west of Steele Canyon Dr. Yes O ne
Sketch s R-94 €>
| Not to
<4—— Rancho Oaks Ln. Scale

Power pole #774398 ™~

Steele
Canyon Rd.

!

V1

PREFARER 'S NAME AND 1.D. NUMBER BAIE
l M. MATEO, 17916 08-17-09

E1

R'S NAM

V1

w1

-8 de—12 ff. —>a— 10 ft, —ple—12 ft. —>le-8 ft. |

DATE




S_,taie of California

NARRAT'VE’SUPPLEMENTAL Page 5

[GATE OF INCIDENT/OGCURRENCE TIWIE (2400) "NCIC NUMBER “OFFICER 1.0, NUMBER
08-17-09 _ 1644 9680 17621 D - 0 8 =~ 0 | 5 g

X ONE T "X ONE TYPE SUPPLEMENTAL (X APFLICABLE)

Narrative Collision Report £ BA update [ Fatal [ Hit and run update

0 Supplemental 1 other: O Hazardous material [ School Bus 0 other:

TCOUNTY/JUDICIAL DISTIC REPORTING DISTRICT/BEAT | GITATION NUMBER

[ TOCATION/SUBJECT STATE HIGHWAY RELATED

SR-94 e/b, west of Steele Canyon Dr. Yes O o

Factual S R 9 4
Diagram M INJ&
Not to
<4— Rancho Oaks Ln. Scale
A 96-»14—— 12 . ——»1¢— 10 ft. —ple— 12 f{, —>1e- 8 ft, >
Power pole #774398 ~. |+
Downed fire hydrant (Item #4) m E1 w1
Bent protection pole (Item #3) e o ‘
\
A\l
N
Damaged paddle marker (Item #2) ]
Steele
Canyon Rd.
DATE

EPARER'S NAME AND 1.0, NUMBER DATE REVIEWER'S NAME
I M. MATEOQ, 17916 08-17-09
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S,taio of California

NARRATIVE/SUPPLEMENTAL 'Page&

["DATE OF INCIDENT/OGCURRENCE | TIME {2300) ~NCIC NUMBER OFFICERTD. NUMBER
08-17-09 - 1644 9680 17621 e -

"X* ONE "X ONE TYPE SUPPLEMENTAL (X" APPLICABLE)

Narrative -Collision Report [ BA update [ Fatal [ Hit and run update

O Supplemental O other: ] Hazardous material  [3 School Bus O other:

CITY/COUNTYV/JUDICIAL DISTICT ' EPORTING DISTRICT/BEAT | CITATION NUMBER 1
| LOCATION/SUBJECT STATE HIGRWAY RELATED -

SR-94 e/b, west of Steele Canyon Dr. Yes O ne

PHYSICAL EVIDENCE L
Measurements were obtain

ed by”roll-meter and vehicle odometer using power pole #774398 as a

reference. The telephone pole is located south of the roadway and approximately 0.3 miles west
of the west roadway edge prolongation of Steele Canyon Dr.

VEHICLE POINTS OF REST

0.3 Miles
+(Feet) |Dir.|  Reference Feet | Dir. Reference
V-1 West roadway edge South roadway edge
RF -23 W | of Steele Canyon Dr. | 52 S of SR-94
V-1 West roadway edge East Roadway Edge of
RR -17 W | of Steele Canyon Dr. 57 S Greenfield Dr.
PHYSICAL EVIDENCE DESCRIPTION
Iitem , Description
»{ 1 .1.Tire friction mark
2 | Damaged paddle marker
3.. | Protection pole (for fire hydrant)
= 4| Fire hydrant »
["PREPARER'S NAME AND 1.0 NUMBER DATE REVIEWER'S NAME DATE

M. MATEO, 17916 | 08-17-09




[ I

w h L

State of California

NARRATIVE/SUPPLEMENTAL Page
[ DATE OF INCIDENT/OCCURRENCE | TME(2400) "NCIC NUMBER OFFIGER 1D, NUWBER
| 08-17-09 1644 9680 17621
"X ONE *X" ONE TYPE SUPPLEMENTAL (X" APPLICABLE)
Narrative Collision Report Qea update O Fatal L Hit and run update
O Supplemental 3 other; D Hazardous materiai ] School Bus [ other;
CITYICOUNTY/JUBICIAL DISTICT “REPORTING DISTRICT/BEAT | CITATION NUMBER
" TGCATION/SUBJEGT STATE FIGHWAY RELATED ™
SR-94 e/b, west of Steele Canyon Dr. Yes O no
PHYSICAL EVIDENCE LOCATION
0.3 Miles
+ (Feet) | Dir. | Reference Feet | Dir. Referance
West roadway edge | South roadway edge
1A -160 W | of Steele Canyon Dr. | 22 N of SR-94
West roadway edge South roadway edge
1B -112 W | of Steele Canyon Dr. | 12 N of SR-94
' West roadway edge South roadway edge
1C -55 W | of Steele CanyonDr. | 8 S of SR-94
West roadway edge South roadway edge
1D -10 W _| of Steele CanyonDr. | 39 | S of SR-94
West roadway edge South roadway edge
2 -68 W | of Steele Canyon Dr. | 11 S of SR-94
West roadway edge South roadway edge
3 -23 W [ of Steele Canyon Dr. | 44 S of SR-94
West roadway edge South roadway edge
4 -21 W. | of Steele CanyonDr. | 46 | S of SR-94
REPARER'S NAME AND 1.0, NUMBE DATE REVIEWER'S NAME DATE
I M. MATEO, 17916 08-17-09




STATE OF CALIFORNIA
NARRATIVE/SUPPLEMENTAL PAGE ¥ OF o
NUMBE

' - FFICER | T
08/17/2009 1644 9680 017621 0 9-08- 0 53

FACTS:

NOTIFICATION: | was dispatched to a call of a traffic collision with emergency personnel
responding at 1645 hours. | responded from SR-125 and Jamacha Rd. and arrived on scene at
1655 hours. All times, speeds and measurements in this investigation are approximate.
Measurements were taken by roll meter and odometer pace except where otherwise indicated.

SCENE:
This collision occurred on SR-94 within an unincorporated portion of San Diego County. At this

© 0O N OO O D WM

location SR-94 is composed of one westbound and one eastbound lane. The lanes are separated

—
o

by a two way left turn lane that is delineated by painted yeliow lines. The roadway is bordered on

—
-

the north by a dirt shoulder and on the south by a dirt shoulder. To the south of the roadway there

-
n

is a fire hydrant which is surrounded by four protection poles. The roadway is controlled by a 55

-
w

MPH posted speed limit. There were no visual obstructions claimed or noted.

- A
[ JE .

PARTIES:
Party #1 (Somo) was located at the collision scene. He was identified by his valid CA Driver
License and determined to be the driver of Vehicle #1 (Toyota) by his statement, the statement of

-
0 N O

Deputy R. Gomez #2326 (Witness #1), his injuries, and vehicle damage.
Vehicle #1 (Toyota) was located on its roof facing in a northeasterly direction on the dirt shoulder
to the south of SR-94, west of Steele Canyon Rd. V-1 sustained total rollover damage.

N N N =
N = O ©

STATEMENTS:

3 Party #1 (Somo) was interviewed at Sharp Memorial Hospital in San Diego. He related he was
driving V-1 westbound SR-94, west of Steele Canyon Rd. in the westbound lane at 55 MPH. He
was attempting to put a compact disk in his compact disk player. He accidentally dropped the
compact disk on the floor of his vehicle. He decided that in order to safely retrieve the compact
disk and place it into the compact disk player he would need to stop his vehicle on a side street.
He decided to make a left turn and pull into the next side street. He pulled into the center two way

o N O 0 b W

“PREPARED BY 1.D. NUMBER “DATE REVIEWER'S NAME DATE
JONATHAN M PECK 017621 08/17/2009




STATE OF CALIFORNIA
NARRATIVE/SUPPLEMENTAL _ PAGE 4 OF !°
TIME NCIC NUMBER OFFICERI.D. NUMBER

08/17/2009 1644 9680 017621 {) 9.1 8 = 0 1-5 B

left turn lane at approximately 55 MPH and may have pulled alongside or slightly passed the

vehicle that had been in front of him. He was about to make a left turn when he was surprised by i
a vehicle coming toward him in the eastbound lane that he had previously not noticed. He applied 3
his vehicles emergency brake to avoid a collision with the vehicle in the eastbound lane and lost

control of the vehicle. The vehicle slid off the south side of the roadway and rolled over in the dirt

area.

, 2puty Gomez) was interviewed at the collision scene. He related he was driving his
fully marked black and white San Diego County Sheriff's Patrol Vehicle eastbound SR-94, west of
Steele Canyon Rd. in the eastbound lane. He observed V-1 driving in the center two way left turn
lane at approximately 55 MPH. He observed V-1 pass one or two vehicles that were traveling at a
slower speed. Deputy Gomez activated his patrol vehicle's lights and siren and made a u-turn in
order to make an enforcement stop on V-1 for the unsafe driving he observed. Just as he had

completed his u-turn he observed V-1 making what appeared to be a left turn onto a side street.
As Deputy Gomez approached the location where he had seen V-1 ieave the roadway he saw
water shooting into the sky and saw that V-1 had collided with a fire hydrant. He arrived on scene
and detained the driver.

OPINIONS AND CONCLUSIONS:
SUMMARY: The summary was based on statements and vehicle damage.
P-1 was driving V-1 westbound SR-94, west of Steele Canyon Rd. in the westbound lane at

approximately 556 MPH. P-1 then entered the center two way left turn lane and passed slower

moving traffic. P-1 then applied V-1's emergency brake while turning slightly to the left and lost

control of V-1, V-1 rotated in a counter clockwise direction across the eastbound lane and onto
the dirt shoulder. The right side of V-1 struck the protection pole to the south of the roadway. V-1
then overturned and struck the fire hydrant to the south of the roadway. Following the impact V-1
came to rest on its roof facing in a northeasterly direction to the south of SR-94, west of Steele
Canyon Rd.

' T "1D. NUMBER DATE REVIEWER'S NAME DATE
JONATHAN M PECK 017621 08/17/2009
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STATE OF CALIFORNIA

NARRATIVE/SUPPLEMENTAL PAGE (0 OF (0
"DATE OF INCIDENT ___ TIME  NCIC NUMBER — OFFICERID. . — NUVEER ER
08/17/2009 1644 9680 017621 09 - U 8-015 86

AREA OF IMPACT: The areas of impact were based on statements, and vehicle damage.
AOI #1 (V-1 vs. Pole) was located 0.3 miles west of the west roadway edge prolongation of Steele
Canyon Rd., and 44 feet south of the south roadway edge of SR-94.

AOI #2 (V-1 vs. Fire Hydrant) was located 0.3 miles minus 21 feet west of the west roadway edge
prolongation of Steele Canyon Rd., and 46 feet south of the south roadway edge of SR-94.

AOI #3 (V-1 vs. Ground) was located 0.3 miles minus 20 feet west of the west roadway edge
prolongation of Steele Canyon Rd., and 55 feet south of the south roadway edge of SR-94.

CAUSE: The cause was based on statements and vehicle damage.

P-1 was driving V-1 and caused this collision by violating section 22107VC-no person shall tum a
vehicle from a direct course or move right or left upon a roadway until such movement can be
made with reasonable safety and then only after the giving of an appropriate signal in the manner
provided in this chapter in the event any other vehicle may be affected by the movement.

“PREPARED BY 1.D. NUMBER DATE REVIEWER'S NAME DATE
JONATHAN M PECK 017621 08/17/2009




+ o Dedecated ts Communtly Scesico

2554 SWEETWATER SPRINGS B0ULEVARD, SPRING VALLEY, CALIFORMA 81578-2008
TELEPHONE: 670-2222, AREA CODE 819

September 03, 2009

Attention Traffic Department
California Highway Patrol

1722 East Main Street

El Cajon, CA 92021

Subject: Obtain a copy of the below Police Report

I'would like to obtain one copy of the below described police report. Following is the
information you require to obtain this report:

POLICE REPORT # : 09-08-156
DATE OF INCIDENT: Monday, August 17, 2009
TIME OF INCIDENT: 5:00 pm
LOCATION OF INCIDENT: CAMPO RD

Please mail this report to the below address:

Mike Phillips

Otay Water District

2554 Sweetwater Springs Blvd.
Spring Valley, CA 91978

If you have any questions please call me directly at (619) 670-2231. Thank you.
Sincerely,

Mike Phillips

Water Systems Operator, Crew Leader
Work Order #: 09-02893



o+« Dadicated 2o Gommunity Sovvics |

M 2554 SWEETWATER SPRINGS BOULEVARD, SPRING VALLEY, CALIFORNIA 91978-2008
/  TELEPHONE: 670-2222, AREA CODE 619

Augusr20, 2009

Attention Traffic Department
California Highway Patrol

1722 East Main Street

El Cajon, CA 92021

Subject: Obtain a copy of the below Police Report

I would like to obtain one copy of the below described police report. Following is the
information you require to obtain this report:

POLICE REPORT #: 9680
DATE OF INCIDENT: Monday, August 17, 2009
TIME OF INCIDENT: 5:00 pm
LOCATION OF INCIDENT: CAMPO RD

Please mail this report to the below address:

Greg Coss

Otay Water District

2554 Sweetwater Springs Blvd.
Spring Valley, CA 91978

If you have any questions please call me directly at (619) 670-2784. Thank you.

Sincerely,

Greg Coss

Water Systems Operator, Crew Leader
Work Order #: 09-02893




AGENDA ITEM 6

STAFF REPORT

TYPE MEETING:

SUBMITTED BY:

APPROVED BY:
(Chief)

APPROVED BY:
(Asst. GM):

SUBJECT:

Regular Board MEETING DATE:  November 4, 2009
David Charles'ﬁsz=:~ W.O./G.F. NO: aa000- DIV.NO. 5
Public Services Manager 1d1000

Rod Posada 230

Chief, Engineering

Manny Magafia™ W, T

Assistant General nager, Engineering and Operations

Request to Approve Agreement with New Cingular Wireless PCs,
LLC, a Delaware Limited Liability Company for the
installation of a Communications Facility at the 832-1&2
Reservoir Site

GENERAL MANAGER'S RECOMMENDATION:

That the Otay Water District (District) Board of Directors
(Board) authorizes the General Manager to execute an agreement
with New Cingular Wireless PCS, LLC, a Delaware Limited
Liability Company (New Cingular) for the installation of a
communications facility at the 832-1&2 Reservoir Site (see
Exhibit A for project location).

COMMITTEE ACTION:

See Attachment A.

PURPOSE:

To obtain Board approval authorizing the General Manager to
execute an agreement (see Attachment B) with New Cingular that
allows the installation of a communications facility at the 832-
1&2 Reservoir Site. The agreement will grant New Cingular the
right to use approximately 214 square feet of leased area and

trench easements of right-of-way for access and power for the
communications facility.

ANALYSIS:

New Cingular will be the fifth cellular provider locating its
facilities on the 832-1&2 Reservoir Site. Currently, Verizon,




Sprint Nextel, Cricket, and T-Mobile are the other cellular
providers at this location. - New Cingular is proposing to
construct, operate, and maintain an unmanned wireless
communications facility consisting of eleven (11) panel antennas
fagade mounted to the side of the existing 36-inch high steel
water tank and one microwave dish (for telephone connection)
fagcade mounted to the side of the existing concrete water tank.
Four (4) ground-mounted BTS radio equipment cabinets shall be
enclosed in a 23'-8" (L) x 8'-8”" (W) x 8’ (H) tan concrete block
enclosure to screen the equipment. The overall lease area shall

comprise approximately 214 square feet. The facility shall have
its own SDG&E electrical service/meter.

The District will receive copies of construction drawings, all
permits, and approvals by local regulatory agencies prior to
granting permission to start construction. Staff agrees with
the design concept for the proposed facility construction.

FISCAL IMPACT: }%{f%

The District wilf/receive $3,175 per month in rent effective
upon execution of the lease agreement for a period of five
years, subject to an annual inflation adjustment of 4 percent.
The tenant will have the option to extend the term for three
additional five-year periods. Two additional five-year
extensions may be granted at the District's discretion. At the
beginning of each extension term, the District may choose to
adjust the annual rent, effective the first year of each
extension term by 4 percent or the preceding five year average
of the San Diego Metropolitan CPI, whichever is higher.

An initial $7,000 payment toward the District's non-refundable
administrative fee has been paid to reimburse the District for
staff time to supervise and assist in conducting an
investigation of the proposed premises, site selection,
planning, and design, including legal expenses; this fee is

separate from rent. The remaining balance of $2,500 will be due.

and payable upon execution of this agreement by both parties to
reimburse the District for administrative expenses and costs
related to District's supervision and assistance with
construction phases of the project.

LEGAL IMPACT:

The form of agreement has been reviewed by District counsel.




STRATEGIC GOAL:

This item is in line with the District's strategic focus areas:
Community, Governance, and Financial Health.

Il st

Genéral Manager

P:\WORKING\CELLULAR LEASE FILE\Staff Reports\BD 11-04-09, Staff Report, New Cingular @ 832-12 Res, (DC-RP).doc
DTC/RP:5f
Attachments: Exhibit A

Attachment A

Attachment B

QA/QC Approved:

Name : W«) Q@m/ Date: 1O~ 15- 03
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ATTACHMENT A

SUBJECT/IPROJECT: | Request to Approve Agreement with New Cingular Wireless
aa000- PCS, LLC, a Delaware Limited Liability Company for the
141000

installation of a Communications Facility at the 832-1&2
Reservoir Site

COMMITTEE ACTION:

The Finance, Administration, and Communications Committee
reviewed this item at a meeting held on October 12, 2009. The
Committee supported Staff's recommendation.

NOTE:

The "Committee Action" is written in anticipation of the
Committee moving the item forward for Board approval. This
report will be sent to the Board as a Committee approved item,
or modified to reflect any discussion or changes as directed
from the Committee prior to presentation to the full Board.
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ATTACHMENT B

SUBJECT/PROJECT: | Request to Approve Agreement with New Cingular Wireless
2a000- PCS, LLC, a Delaware Limited Liability Company for the
1d1000

installation of a Communications Facility at the 832-1&2
Reservoir Site

See attached lease agreement.




AGREEMENT BETWEEN  NEW CINGULAR
WIRELESS PCS, LLC, A DELAWARE LIMITED
LIABILITY COMPANY AND OTAY WATER
DISTRICT TO LOCATE A COMMUNICATIONS
FACILITY AT OTAY’S 832-1&2 RESERVOIR SITE

This Agreement (“Lease”) is entered into and effective on the date specified in the
signature page (the “Commencement Date”), by and between the Otay Water District, a
municipal water district organized and operated pursuént to the Water Code Section 71000, et

seq. (“Otay”), and New Cingular Wireless PCS, LLC, a Delaware limited liability company

(“Tenant”). Any special terms or conditions agreed to by Otay and Tenant will be set forth on

Exhibit A.

RECITALS

A. Otay owns a site on which it has constructed water facilities known as the

“832-1&2 Reservoir Site,” as depicted on Attachment A to Exhibit B (the “Reservoir Site™).

B. Tenant has requested Otay to allow it to locate a communications facility and
transmitting and receiving antennas at the Reservoir Site.

For good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, Otay and Tenant agree as follows:

1. Premises. Otay owns the real property described in Attachment B to Exhibit B

(the “Property”). Otay agrees to lease to Tenant, for the installation of an antenna and related
telecommunications equipment, approximately 214 square feet of real property within the

Property, as more particularly described on Attachment C to Exhibit B (the “Premises™). A

depiction of the Property and the Premises is attached hereto as Attachment D to Exhibit B.
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2. Grant of Non-Exclusive Trench Easement(s). Otay has also agreed to grant a
temporary non-exclusive easement to Te—nant for certain portions of the Property, as legally
described in Exhibit C to this Lease (the “Easement), for the purpose of trenching and
installation of the necessary utilities to operate Tenant’s equipment. It is expressly agreed that
any such Easement shall run concurrent with this Lease. Tenant agrees and understands that if
the Lease is terminated or ceases to exist for any reason, the Easement shall not have any force
or effect. Tenant agrees to return and maintain all portions of land subject to the Easement that
are disturbed in connection with the installation, connection, maintenance, repair, access or any
other Tenant activity, to their original condition at Tenant’s sole cost and expense.

This easement shall be non-exclusive. Otay, or any other tenant of Otay may utilize the
easement area for similar purposes or for any other purpose which does not interfere with
Tenant’s uses. Otay shall provide Tenant with advance notice of any intention to use the
temporary easement area by Otay or any current or future tenant of Otay.

3. Use of the Premises. The Premises may be used by Tenant only for the purpose

of installing, constructing, housing, operating, maintaining and repairing telecommunication
equipment, including appurtenant antennae and electronic equipment, as further described and
conditioned in this Agreement (collectively, the “Facilities”), for the lawful provision of
communication services. Tenant may not sublease or sublicense any use or space of the
Premises or the Facilities thereon except as otherwise provided in Paragraph 12, below.

4. Access. Otay shall provide access to Tenant, Tenant’s employees, agents,
contractors and subcontractors to the Premises 24 hours a day, seven days a week, at no charge
to Tenant. Otay hereby grants to Tenant such rights of ingress and egress over the Property as
may be necessary and consistent with the authorized use of the Premises as outlined by Otay

Operations. Subject to Otay’s reasonable rules, Otay shall permit Tenant’s employees, agents,
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contractors, subcontractors and invitees to park vehicles on the Property as necessary and
consistent with the authorized use of the P;emises. Otay shall, at its expense, maintain all access
roadways or driveways from the nearest public roadway to the Premises in a manner reasonably
sufficient to allow access. In addition, Tenant shall obtain such permits, licenses or easements,
from the owners of property adjoining the leased premises, as may be necessary for Tenant to
have access to and from the leased Premises and also for access to utilities. Tenant shall provide
copies of these documents to Otay prior to the start of construction.

5. Term. The term of this Lease shall be five (5) years (the “Initial Term”),
commencing on the Commencement Date. Tenant shall have the right to extend the term of the
Lease for three (3) additional terms of five (5) years each by giving Otay written notice of its
intention to do so at least 120 days prior to the date that the then current term would otherwise
end (each, an “Extension Term”). In addition, Tenant may request, in writing, two additional
extensions of five (5) years each, which Otay may grant or deny at its sole discretion (each, an
“Additional Term” and together with the Initial Term and Extension Term, or individually, as the
context requires, the “Term”). Each such request shall be made in writing no less than 120 days
prior to the expiration of the then current Extension Term or Additional Term, as applicable.

6. Administrative Fee. Tenant, prior to entering on Otay Property to conduct its

investigation of the Premises, shall provide Otay with a non-refundable administrative fee in the
amount of SEVEN THOUSAND DOLLARS AND NO CENTS (8$7,000.00). This fee will
defray Otay’s administrative expenses and costs related to the supervision and assistance for
entering on Otay Property to conduct investigation of the proposed Premises, site selection,
planning, and design, including legal expenses.

Additionally, upon final execution of the Agreement by both parties, Tenant shall provide

Otay with a non-refundable administrative fee in the amount of TWO THOUSAND FIVE
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HUNDRED DOLLARS AND NO CENTS ($2,500.00). This second administrative fee shall be
used to defray Otay’s administrative ex~penses and costs related to Otay’s supervision and
assistance with construction phases of the project. These administrative fees shall not be
considered rent or part of the rental installment.

7. Rent. Beginning on the Commencement Date, Tenant shall pay Otay as rent the
sum of $3,175 per month payable on the first day of each month in advance. If the
Commencement Date is other than the first day of the calendar month, the rate shall be prorated
for the first month of the Initial Term.

The rent shall be increased on each calendar anniversary of the Commencement
Date at a rate of fourpercent (4%) per annum. However, at the beginning of each Extension
Term or Additional Term, if any, Otay may, at its sole and absolute discretion, choose to adjust
the annual rent, effective on the first year of said Extension Terlﬁ or Additional Term, by an
amount equal to the greater of: (i) four percent (4%); or (ii) the amount necessary to ensure that
the rent equals the amount it would have been if each annual increase during the previous Term
had been calculated based on the average percentage increases in the consumer price index
published by the United States Department of Labor, Bureau of Labor Statistics (1982-1984 =
100) (the “CPI”) for “All Ttems — All Urban Consumers” for the San Diego Metropolitan
Statistical Area for the immediately preceding 5 year period. If the publication of the Consumer
Price Index is discontinued, or if the Consumer Price Index is altered in some material manner,
including changing the name of the index, the geographic area covered, the consumers or
workers so included, or the base year, the Parties must use their reasonable best efforts to agree
on a substitute index or procedure that reasonably reflects and monitors consumer prices. After
such an adjustment, the rent shall increase at a rate of four percent (4%) per annum for the rest of

the applicable Extension Term or Additional Term, if any. Otay shall also have the discretion to
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adjust the base rent to then current market rent in the Additional Term if said market rent is
greater than the CPI increase provided for in the above formula. The “then current market rent”
shall be defined as the most recent rent transaction entered into by Otay with other similar

tenants for the same or similar purposes.

8. Environmental. Otay represents that to the best of its knowledge the Premises

have not been used for the generation, storage, treatment or disposal of hazardous materials other
than those materials normally used by Otay for the treatment of water and that there is no
hazardous waste on the Premises. Notwithstanding any other provision of this Lease, Tenant
relies upon the representations stated herein as a material inducement for entering into this
Lease. Tenant shall not bring any hazardous materials onto the Premises except for those
contained in its back-up power facilities (e.g. lead-acid batteries and diesel fuel) and properly
stored, reasonable quantities of common materials used in telecommunications operations (e.g.
cleaning solvents). Tenant shall handle, store and dispose of all hazardous materials it brings
onto the Premises in accordance with all federal, state and local laws and regulations (“Laws”).
“Hazardous materials” means any substance, chemical, pollutant or waste that is presently
identified as hazardous, toxic or dangerous under any applicable federal, state or local law or
regulation and specifically includes, but is not limited to asbestos and asbestos containing
materials, polychlorinated biphenyl’s (PCBs) and petroleum or other fuels (including crude oil or

any fraction or derivative thereof).

9. Installation and Maintenance of Facilities. Tenant is authorized to install,

maintain and operate on the Premises only the Facilities described and depicted on Attachment A
to Exhibit D; provided that all permits and zoning approvals shall have been obtained by Tenant.
a. Installation of the Facilities. Tenant’s design and installation of all

portions of the Facilities shall be done according to plans approved by Otay, and such approval
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shall not be unreasonably withheld. The Tenant shall be responsible for painting its antennae
and/or equipment to match Otay’s facility. Otay will provide Tenant with specifications
regarding paint type, color and application method to accomplish this requirement.
Painting/coating submittals shall be provided to Otay by the Tenant prior to receiving permission
to begin painting. Otay may specify a camouflage design if appropriate. These camouflage
designs may include but are not limited to palm trees, pine trees and flag poles.

b. Record Drawings. Within thirty (30) days after completion of the
Facilities, Tenant shall provide Otay with “record” drawings of Facilities showing and
identifying all the equipment and improvements installed on the Premises. Said drawings shall
be accompanied by a complete and detailed inventory of all equipment, personal property and
antennae located on the Premises and any such property of Tenant located in the Easement. No
property of Tenant other than such identified property shall be located on the Premises or the
Property at any time.

c. Alterations. Tenant shall not alter or change its facilities in a material
manner without the prior approval of Otay, such approval not to be unreasonably withheld.
“Material” refers to any physical change that could affect the building or its appearance or any
change that could disrupt Otay’s workplace or communications. All of Tenant’s construction
and installation work shall be performed at Tenant’s sole cost and expense in a good and
workmanlike manner. Tenant shall have the right to remove all facilities it installs at its sole
expense on or before the expiration or termination of this Lease.

d. Improvements to Facilities / Additional Space. 1If, at any time during the
Term, Tenant requests permission from Otay to add improvements requiring’construction to its
then existing Facilities, the then current Administrative Fees shall be payable to Otay for

reimbursement for staff time to process the new request, construction inspection and monitoring
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during construction. If the requested Tenant improvements include additional lease space, a new
lease agreement for the additional lease sp;ce must be executed prior to start of construction and
Tenant shall pay the Administrative Fees then in effect, and shall comply with Otay’s
requirements then in effect. The administrative fees for the additional lease space shall be in
addition to, and shall not replace the administrative fees for improvements requiring construction
to the Facilities.

e. Permits and Compliance with Applicable Laws. Prior to commencing any
construction or improvements, and from time to time, as applicable, Tenant agrees to obtain all
necessary approvals for its communications operations and for the Facilities and to operate and
maintain the same, at all times in accordance with all applicable laws, rules and regulations.

1. Prior to commencing construction, Tenant shall deliver to Otay
copies of all executed licenses, approvals and permits required by local, state or

federal agency in connection with the Facilities, which permits shall be attached

hereto as Attachment B to Exhibit D.

1i. From time to time, as required by law or regulation in connection
with the normal operation of the Facilities or as needed due to improvements or
alterations to the same, Tenant shall provide Otay with copies of updated permits,
licenses and/or approvals. Tenant shall provide written evidence, satisfactory to
Otay of all FCC approvals and other governmental permits and approvals,
including but not limited to compliance with FCC Electromagnetic Radiation
Guidelines.

11l Otay agrees, at no expense to Otay, to cooperate with Tenant in

making application for and obtaining all licenses, permits and any and all

Lease for Telecommunication Facilities Page 7




necessary approvals that may be required for Tenant’s intended use of the

Premises. V

f. Utilities. Tenant shall be authorized to install utilities for the Premises and
the Facilities at Tenant’s expense and to improve the present utilities on or near the Premises
(including, but not limited to the installation of an emergency back-up power) subject to Otay’s
approval of the location, which approval shall not be unreasonably withheld. Tenant shall fully
and promptly pay for all utilities furnished to the Premises for the use, operation and
maintenance of Tenant’s facilities.

g. Repair of Otay’s Improvements.  Any damage done to Otay’s
improvement on the property during installation and/or during operations caused by Tenant or in
connection with installation operation shall be repaired or replaced immediately at Tenant’s
expense and to Otay’s reasonable satisfaction. In connection with the installation and operation
of the antennae facilities, Tenant shall not locate or attach any antennae or other equipment to
Otay’s facilities without the prior written approval of Otay. Tenant shall pay all costs and
expenses in relation to maintaining the integrity of Otay’s facilities in connection with Tenant’s
installation and operation of the antennae facilities.

h. Maintenance and Repair. At all time during the Term, Tenant shall
maintain the Premises and the Facilities in a manner acceptable to Otay. Tenants use of its
facilities shall not interfere with Otay’s operation of its improvements.

1. Liens. Tenant shall not encumber or allow the Premises or the Property to
be encumbered in any manner other than as expressly authorized herein.

j- Security. Tenant recognizes and agrees that the Premises and the
Reservoir Site are a sensitive area. Tenant agrees to provide for the proper supervision of all

Tenant personnel assigned to enter and do work at the Premises. Tenant also agrees to, at its
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own cost and expense, comply with any and all security measures instituted by Otay from time to

time.

10.  Maintenance and Repair of Otay’s Improvements. At any time during the Term,
or while this Lease remains in effect, Otay may, at its option and upon written notice to Tenant,
remove or cause Tenant to remove all or any portion of its Facilities at Tenant’s expense, in
order for Otay to paint, repair, or make replacements to its improvements on the Premises (the
“Maintenance Work”), as deemed necessary by Otay in its sole discretion. Tenant agrees to fully
cooperate with Otay’s efforts in connection with any Maintenance Work, including removing
and re-installing any portion of the Facilities identified by Otay to be removed.

a. Temporary Facilities. During the course of the Maintenance Work,
Tenant may install temporary antennae, at Tenant’s expense, on the leased Premises subject to
Otay’s approval of the location. Once the Maintenance Work is completed by Otay, Tenant
agrees to promptly dismantle any temporary facilities and to relocate the facilities to their
original location or to any other location approved by Otay, as appropriate. All work related to
the removal of any portion of the Facilities, installation of temporary facilities, dismantling,
relocation to their original location and any related work, shall be done at Tenant’s sole cost and
expense and in good and workmanlike manner.

b. Repair of damage. Tenant shall repair any damage caused by Tenant in
connection with the installation, maintenance, operation or removal of any temporary facilities or
the Facilities.

c. Otay’s option to remove temporary facilities. If any temporary antennae is
not removed within thirty (30) days from the date the Maintenance Work is completed, Otay will

have the right to remove the temporary antennae and charge Tenant for such costs.
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d. Painting of the Facilities. If the Maintenance Work includes the painting
of Otay’s improvements, the Tenant sheill be responsible for repainting its antennas and/or
equipment to match Otay’s facility. Otay will provide specifications regarding paint type, color
-and application method to the Tenant to accomplish this requirement. The Tenant will be
required to provide painting/coating submittals to Otay prior to receiving permission to begin
painting.

11. Co-Location.  Tenant agrees that Otay may enter into leases with other
communication carriers, wireless communications carriers and other utilities for use of any
portion of the “Reservoir Site” as long as said leases do not result in unreasonable interference
with Tenant’s use of the Premises. Tenant will reasonably cooperate with Otay’s efforts in this
regard including, at Otay’s request, the relocation of, or changes to, the Facilities; provided that
any alterations or relocation needed, at Otay’s sole discretion, to accommodate the new lessee
shall be performed at the expense of Otay or the new lessee.

12. Subleasing/Encumbrance. Tenant may not sub-lease or sub-license or otherwise

encumber the Premises or any portion of the Facilities without Otay’s prior written consent,
which may be granted or denied at Otay’s sole discretion. Any sub-lease or other encumbrance

will require an amendment to this Lease and shall specify the terms and conditions for the sub-

lease or other encumbrance.

13. Condition of the Property at Expiration or Termination. Upon the expiration or
termination of this Lease as herein provided, Tenant shall surrender the Premises, and any
Easements granted by Otay in connection with this Lease, to Otay in good and broom-clean
condition, with all portions of the Facilities, including but not limited to equipment, supplies,
buried conduits, and structures removed along with subterranean foundations to a depth of three

feet below grade; or as otherwise agreed to by Otay in writing.
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14.  Interference. Tenant shall not use, nor shall Tenant permit its agents or invitees to
use any portion of the Premises in a man;ler which interferes with Otay’s use of the Reservoir
Site for it’s intended purpose including communications facilities relating to Otay’s operation
such as telemetry/radio communications or any other pre-existing communications facilities.
This would not apply to interference with a tenant of Otay whose use did not “pre-exist” this
lease; except as agreed to by Tenant in connection with the co-location of any subsequent
tenant’s facilities. If Tenant’s operation in any way interferes with Otay’s telemetry/radio
facilities, Tenant will have five (5) business days to correct the problem after notice from Otay.
Tenant acknowledges that continuing interference will cause irreparable injury to Otay and,
therefore, Otay will have the right to terminate the Lease immediately upon notice to Tenant.

15. Taxes. During the term of this Lease, Tenant shall pay before delinquency all
taxes, assessments, license fees, and any other charge of any type whatsoever that are levied,
assessed, charged, or imposed on or against Tenant’s personal property installed or located in or
on the leased premises and that become payable during the term of this Lease.

16.  Termination.

(a) This Lease may be terminated by Tenant without further liability if:

(1) Tenant delivers to Otay 30-day written notice at any time prior to the
Commencement Date, for any reason or no reason;

(i)  Tenant gives Otay six months notice when Tenant determines at any time
after the Commencement Date that any governmental or non-governmental license, permit,
consent, approval, easement or restriction waiver that is necessary to enable Tenant to install or

operate Tenant’s facility cannot be obtained or renewed at reasonable expense or in reasonable

time period.
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(iii) Tenant determines at any time after the Commencement Date that the
Premises are not appropriate or suitable\ for its operations for economic, environmental or
technological reasons, including without limitation, any ruling or directive of the FCC or other
governmental or regulatory agency, or problems with signal strength or interference not
encompassed by subsection (iv) below; provided that the right to terminate under this subsection
(i11) is exercisable only if Tenant pays Otay, as a termination fee, the lesser of twelve monthly
installments of annual rent or the balance of the rent due for the remaining term of this Lease;

(iv)  Otay commits a default under this Lease and fails to cure such default
within a 30-day notice period, provided that if the period to diligently cure takes longer than 30
days and Otay commences to cure the default within the 30-day notice period, then Otay shall
have such additional time as shall be reasonably necessary to diligently effect a complete cure;

(v) The Premises are totally or partially destroyed by fire or other casualty so
as to hinder Tenant’s normal operations and Otay does not provide to Tenant within ten (10)
days after the casualty occurs a suitable temporary relocation site for Tenant’s facility pending
repair and restoration of the Premises.

(b) This Lease may be terminated by Otay without further liability if:

(1) Tenant commits a default under this Lease and fails to cure such default as

provided under paragraph 17, below.
17.  Defaulit.
a. Event of Default. The parties covenant and agree that a default or breach

of this Lease (an “Event of Default”) shall occur and be deemed to exist if, after notice and

opportunity to cure as provided below:

(1) Tenant shall default in the payment of rent or other payments hereunder and

said default shall continue for ten (10) days after Otay provides written notice of the same; or
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(i) Either party shall default in the performance or observance of any other
covenant or condition of this Lease to bé performed or observed if such failure persists for a
period of thirty (30) days after the non-defaulting party provides written notice of the default to
the defaulting party.

b. Rights upon Default. Upon the occurrence of an Event of Default, in
addition to any other rights or remedies available to the non-defaulting party under any law, the
non-defaulting party shall have the right to terminate the Lease.

C. Cure Rights. An Event of Default shall not exist unless written notice has
been given in accordance with this Lease, and the defaulting party has had the opportunity to
cure as provided herein. The defaulting party shall cure the alleged default within the manner
provided herein; provided however, that if the nature of an alleged default is such that it can not
reasonably be cured within such thirty (30) day period, the defaulting party shall not be in breach
of this Lease if it commences a cure within such period, and thereafter diligently proceeds with

the actions necessary to complete such cure.

18. Destruction of Premises. If the Premises or the Facilities are destroyed or

damaged, Tenant may elect to terminate this Lease as of the date of the damage or destruction by
so notifying Otay no more than thirty (30) days following the date of damage or destruction,
provided Otay does not provide to Tenant, within ten (10) days after the casualty occurs, a

suitable temporary relocation site for Tenant’s facility pending repair and restoration of the

Premises. N

19.  Condemnation. If the condemning authority takes all the Property or a portion
which in Tenant’s opinion is sufficient to render the Premises unsuitable for Tenant’s use, then
this Lease shall terminate as of the date when possession is delivered to the condemning

authority. In the event of any taking under the power of eminent domain, Tenant shall not be
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entitled to any portion of the award paid for the taking and Otay shall receive the full amount of
such award except as provided herein. Ter-lant hereby expressly waives any right or claim to any
portion of a condemnation award, except for relocation benefits and goodwill. All other
damages, whether awarded as compensation for diminution in value of the leasehold or to the fee
of the Premises, shall belong to Otay.

20.  Insurance. Tenant shall maintain the following insurance:

a. Commercial general liability with limits of $5,000,000 per occurrence;

b. Automobile lability with the combined single limit of $1,000,000 per
accident;

c. Worker’s compensation, as required by law;

d. Employer’s liability with limits of $1,000,000 per occurrence.

Tenant shall name Otay as an additional insured on each of the aforementioned insurance
policies and the policies shall state that they are primary and that any policies Otay maintains
shall be noncontributory. Tenant shall provide Otay with written certificates of insurance
evidencing such coverage. Said policies shall expressly provide that the policies shall not be
canceled or altered without at least thirty (30) days prior written notice to Otay. Said policies
shall be with insurance companies with an A.M. Best rating of AVII or better.

Otay takes no responsibility for the protection of Tenant’s property from acts of
vandalism by third parties. The insurance requirements may be changed by Otay upon giving of
notice to Tenant; provided that the requirements set forth above shall be the minimum insurance
requirements during the Term.

21. Indemnity. Tenant shall hold harmless, indemnify and defend Otay and each of
Otay’s directors, officers, managers, employees, agents and successors and assigns, from any and

all claims, suits or actions of any kind and description brought forth on account of injuries to or
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death to any person or damage to any property, including damage to the Premises arising out of
or related to its use of the Premises, except to the extent that such claims, suits or actions arise

out of the sole negligence or willful misconduct of Otay.

22.  Estoppel Certificate. Tenant shall, at any time and from time to time upon not
less than thirty (30) days prior request by Otay, deliver to Otay a statement in writing certifying
that (a) the Lease is unmodified and in full force (or if there have been modifications, that the
Lease is in full force as modified and identifying the modifications; (b) the dates to which rent
and other charges have been paid; (c) as far as the person making the certificate knows, Otay is
or is not in default under any provisions of the Lease; and (d) such other matters as Otay may
reasonably request.

23. Assignment. Tenant shall not assign this Lease except to an affiliated parent
entity, subsidiary, purchaser of assets, or holder of its FCC license, without Otay’s prior written
consent. If, during the term of this Lease, Tenant requests the written consent of Otay to any
assignment, Otay’s consent thereto shall not unreasonably be withheld. Consent to one
assignment shall not be deemed to be a consent to any subsequent assignment, and any
subsequent assignment without Otay’s consent shall be void and shall, at Otay’s option,

terminate this Lease.

24. Memorandum of Lease. If requested by Tenant, Otay agrees to promptly execute

and deliver to Tenant a recordable Memorandum of Lease substantially in the form of Exhibit E.

25.  Resolution of Disputes. All controversies or claims arising out of or relating to

this Lease shall be resolved by submission to final and binding arbitration at the offices of the
American Arbitration Association (“AAA”) located in San Diego, California. Such arbitration

shall be conducted in accordance with the most recent version of the AAA commercial

arbitration rules.
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26.  Choice of Law and Venue. This Lease shall be interpreted in accordance with the
laws of the State of California, and any disputes shall be heard in a court of competent

jurisdiction in the State of California.

27.  Attorney’s Fees. In the event that either party commences any legal action or
proceeding, including an action for declaratory relief, against the other by reason of the alleged
fatlure of the other to perform or keep any term, covenant, or condition of this Lease, the party
prevailing in said action or proceeding shall be entitled to recover, in addition to court costs,

reasonable attorneys’ fees to be fixed by the court, and such recovery shall include court costs

and attorneys’ fees on appeal.

28.  Entire Agreement.  This Lease contains all agreements, promises and
understandings between Otay and Tenant and no verbal or oral agreements, promises or
understandings shall or will be binding upon either Otay or Tenant and any addition, variation or
modification to this Lease shall be in effect unless made in writing and signed by the parties

hereto.

29. Incorporation of Exhibits and Recitals. All exhibits and attachments attached to

this Lease and all Recitals above are incorporated and made a part hereof as if fully set forth
herein.

30.  Severability. If any term or condition of this Agreement is found unenforceable,
the remaining terms and conditions will remain binding upon the parties as though said
unenforceable provision were not contained herein. However, if the invalid, illegal or
unenforceable provision materially affects this Agreement then the Agreement may be
terminated by either party on ten (10) days prior written notice to the other party hereto.

31, Waiver. Waiver of any provision or term of this Agreement, or of any breach or

default hereunder, shall not constitute a waiver of any other term, condition, breach or default, or
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of a subsequent applicability of a term or condition, or a waiver of a subsequent breach or
default, nor shall it constitute an amendme;lt to the term, condition or provision that is waived.

32. Notice. All notices, requests, demands and communications hereunder will be
given by first class certified or registered mail, return receipt requested, or by a nationally
recognized overnight courier, postage prepaid, to be effective when properly sent and received,
refused or returned undelivered. Notices may be given by facsimile if proof of transmission is
retained. Notices shall be sent to the addresses sent forth below:

OTAY: Otay Water District
Attn: General Manager
2554 Sweetwater Springs Boulevard
Spring Valley, CA 91978-2096
Phone: (619) 670-2210
Fax: (619)660-0829

TENANT: New Cingular Wireless PCS, LLC
Attn : Network Real Estate Administration
Re: Cell Site #: SS0625
Cell Site Name: Otay Campo Water
Fixed Asset No: 10068657
12555 Cingular Way, Suite 1300
Alpharetta, Georgia 30004

With a copy sent concurrently to Tenant’s Legal Department:
If sent via certified or registered mail to:

New Cingular Wireless PCS, LLC
Attn.: Legal Department

Re: Cell Site #: SS0625

Cell Site Name: Otay Campo Water
Fixed Asset No: 10068662

P.O. Box 97061

Redmond, WA 98073-9761
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If sent via nationally recognized overnight courier to:

New Cingular Wireless PCS, LLC
Attn.: Legal Department

Re: Cell Site #: SS0625

Cell Site Name: Otay Campo Water
Fixed Asset No: 10068662

16331 NE 72™ Way

Redmond, WA 98052-7827

33. Corporate Authority. The persons executing this Agreement on behalf of the

parties hereto warrant that (i) such party is duly organized and existing, (ii) they are duly
authorized to execute and deliver this Agreement on behalf of said party, (ii1) by so executing
this Agreement, such party is formally bound to the provisions of this Agreement, and (iv) the

entering into this Agreement does not violate any provision of any other Agreement to which

said party is bound.
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IN WITNESS WHEREOF, the parties have executed this Lease as of the day of

, 20___. This date is referred to as the Commencement Date in the Iease.

NEW CINGULAR WIRELESS PCS, LLC,
a Delaware limited liability company

By: AT&T Mobility Corporation,
Its: Manager

By:
Name:

Its:

OTAY WATER DISTRICT
2554 Sweetwater Springs Blvd.
Spring Valley, CA 91979

| By:

Name: Mark Watton
Its: General Manager
APPROVED AS TO FORM:

Yuri Calderon, General Counsel

Date
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EXHIBIT A
SPECIAL TERMS AND CONDITIONS ADDED TO
AGREEMENT BETWEEN NEW CINGULAR WIRELESS
PCS, LLC AND OTAY TO LOCATE COMMUNICATION
FACILITIES AT OTAY’S 832-1&2 RESERVOIR SITE,
DATED , (THE “LEASE”)

If any terms or conditions set forth herein contradict terms or conditions of the
Lease to which this Exhibit is attached, as described above, the terms and
conditions of this Exhibit shall control.

SPECIAL TERMS AND CONDITIONS

1. Landscaping and Maintenance. The installation, permitting, maintenance and upkeep,
and all expenses or other obligations related thereto, in connection with any and all landscaping
and irrigation systems mandated by the permitting agencies will be the sole responsibility of the
Tenant. Otay Water District makes no commitment for delivery of water for said landscaping,
except if Tenant obtains a water meter for the site and pays for water use.

2. Rent. At Tenant’s election, subject to prior written notice as set forth in the Lease,
Tenant may pay rent annually, in advance during each of the five-years of the Initial Term or
during each of the five years in any Extension Term. Once the Initial Term or Extension Term,
as applicable, has commenced, Tenant may not alter its election to pay monthly or annually.

3. Tenant’s Financing. Notwithstanding anything to the contrary contained in this Lease,
Tenant may assign, mortgage, pledge, hypothecate or otherwise transfer without prior notice or
consent its interest in this Lease to any financing entity, or agent on behalf of any financing
entity to whom Tenant (i) has obligations for borrowed money or in respect of guaranties thereof,
(ii) has obligations evidenced by bonds, debentures, notes or similar instruments, or (iii) has
obligations under or with respect to letters of credit, bankers acceptances and similar facilities or
in respect of guaranties thereof; provided that no such assignment shall become binding on Otay
until written notification is given by Tenant to Otay as provided in the Lease. A “financing
entity” as used herein, does not include any entity which primary business is not that of banking,

finance, lending or investing funds and does not include any entity whose primary business is
telecommunications.

a. Waiver of Otay’s Lien. With respect to any such financing entity, Otay waives
any lien rights it may have concerning the Facilities, which is deemed Tenant’s
personal property and not fixtures attached to the Property and Tenant or, if
appropriate, the financing entity has the right to remove the same at any time
without Otay’s consent. The financing entity shall not have the right to operate
the Facilities without Otay’s prior written consent, which may be denied if the
financing entity does not meet the definition of financing entity above.
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b. Collateral. Tenant may enter into a financing arrangement including promissory
notes and financial and security agreements for the financing of the Facilities
(“Collateral”) with a third party financing entity (and may in the future enter into
additional financing arrangements with other financing entities). In connection
therewith, Otay (i) consents to the installation of the Collateral; (ii) disclaims any
interest in the Collateral, as fixtures or otherwise; and (iii) agrees that the
Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or
distress for any Rent due or to become due and that such Collateral may be
removed at any time without recourse to legal proceedings.

c. Disposition of Collateral. Notwithstanding paragraphs a. and b., above, if
Tenant fails to remove the Collateral, or any component thereof, within five (5)
days of the termination of this Lease, said failure shall constitute an abandonment.
If thereafter, Tenant or any holder of Collateral, lender or assignee, whether or not
notification was provided to Otay, fails to claim and remove the same, within
thirty (30) calendar days of the date of termination of this Lease, Otay is hereby
specifically authorized to remove and dispose of the Collateral, or any component
thereof, so abandoned at Tenant’s sole cost and expense and without incurring

any liability to Tenant, or any lender with any interest in all or any part of the
Collateral, or any assignee of this Lease.

d. No privity or obligation. Otay does not have privity with any financing entity
and specifically disclaims any obligation to any such entity, including any

obligation to provide copies of any notices of default or right to cure under the
Lease.
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EXHIBIT B

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 832-1&2
RESERVOIR SITE, DATED , (THE
“LEASE”)

List of Attachments to Exhibit B:

ATTACHMENT A. DEPICTION OF RESERVOIR FACILITIES
ATTACMENT B.  LEGAL DESCRIPTION OF THE PROPERTY
ATTACHMENT C. LEGAL DESCRIPTION OF THE PREMISES

ATTACHMENT D. DEPICTION OF THE PROPERTY AND PREMISES
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EXHIBIT B

ATTACHMENT A
LOCATION MAP
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EXHIBIT B

ATTACHMENT B
LEGAL DESCRIPTION OF THE PROPERTY

All that certain real property situated in the County of San Diego, State of
California, described as follows:

All that portion of Tract “F” of Rancho Jamacha, in the County of San Diego,
State of California, according to Partition Map thereof filed in the Office of the
County Recorder of San Diego County, in Case No. 13, Superior Court, entitled

Wm. M. Keighler, et al, vs. Mary H. Eddy, et al, more particularly described as
follows:

Commencing at Corner No. 6 of Tract “E” of Rancho Jamacha, said corner being
the Northwest corner of Section 36, Township 16 South, Range 1 West, San
Bernardino Base and Meridian, as shown on Record of Survey Map No. 6069,
filed in the Office of the County Recorder of San Diego County;

Thence along a line shown on said Record of Survey South 0° 07’ West 1313.45
feet;

Thence South 89° 53’ East 649.99 feet:

Thence South 20° 11’ East 293 feet;

Thence South 40° 19" 50” East 152.86 feet;

Thence South 22° 47’ 15” East 775.15 feet;

Thence South 72° 29’ 15” East 3791.98 feet to the true point of beginning of the
property herein described:

Thence North 3° 43" 21” West 110.09 feet;

Thence North 86° 16’ 39” East 399 feet;

Thence South 3° 43’ 21” East 408 feet;

Thence South 86° 16’ 39” West 399 feet;

Thence North 3° 43’ 21” West 297.91 feet to the true point of beginning.

Assessor’s Parcel Number: 506-021-06-00
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ATTACHMENT C
LEGAL DESCRIPTION OF THE PREMISES
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EXHIBIT B

ATTACHMENT D
DEPICTION OF THE PROPERTY AND PREMISES
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EXHIBIT C

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 832-1&2
RESERVOIR SITE, DATED , (THE
“LEASE”)

DEPICTION AND LEGAL DESCRIPTION OF
TEMPORARY TRENCH EASEMENT

Easement Requested? [0 Yes ) No
Easement Granted? OO Yes L1 No

If Easement granted, complete the following information:

For good and valuable consideration, receipt of which is hereby acknowledged, the Otay
Water District, as Grantor, hereby grants to New Cingular Wireless PCS, LLC, as Tenant, a
temporary Easement to excavate, remove dirt and do any act necessary to install, operate and
maintain power lines and conﬁection lines as required in connection with the communications
facilities and the antenna to be located on the Premises. The legal description of the land subject

to the Easement is as follows:

A drawing depicting the Easement is attached hereto. Tenant may not sell, transfer or
assign the Easement herein granted to Tenant. Tenant’s rights under the Easement are
specifically limited to the installation of such pdwer lines, transmission lines and other
communications lines and accessories as required to efficiently operate Tenant’s communication

facilities on the Premises.

Lease for Telecommunication Facilities Exhibit C - page 1




The Easement shall antomatically terminate on the day that is thirty (30) years from the

date of the Lease. However, if the Lease is terminated earlier for any reason, the Easement will
become unenforceable and, for all purposes, terminate on the date the Lease is terminated.

Grantor reserves the right to use the lands that are subject to the Easement in a manner
such that it will not interfere with Tenant’s use thereof.

Grantor retains the right to remove, at Tenant’s expense, from the surface of the
Easement any item, structure improvement or portion thereof that interferes or conflicts with
Otay’s use of the Property.

Tenant agrees to indemnify, defend and hold harmless the Grantor for any damage to
property or person (including death) and any, claim, suit, action, cost or expense arising in
connection with the Easement or Tenant’s use or installation of any item, line, facility or other
thing in connection therewith.

Tenant agrees to maintain the portion of the Property subject to the Easement in

substantially the condition it is on the date the Lease is executed, excepting only such changes as

are accepted by Otay in writing.

Lease for Telecommunication Facilities Exhibit C — page 2
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EXHIBIT "A”

A STRIP OF LAND, 2 FEET IN WIDTH, OVER THAT PORTION OF TRACT "F” OF RANCHO JAMACHA, IN THE

COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO PARTITION MAP THEREOF, FILED IN THE

OFFICE OF THE COUNTY CLERK OF SAN DIEGO COUNTY IN CASE NO. 13, SUPERIOR COURT, ENTITLED Wi,

M. KEIGHLER, ET AL, VS, MARY H. EDDY, ET AL, THE CENTERLINE OF WHICH IS MORE PARTICULARLY

DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF THE LAND GRANTED TO OTAY MUNICIPAL WATER DISTRICT IN THE
DOCUMENT RECORDED ON JANUARY 28, 1964 AS INSTRUMENT NO. 16550, OF OFFICIAL RECORDS OF SAID
COUNTY, AS SHOWN ON RECORD OF SURVEY NO. 6666, FILED IN THE OFFICE OF THE COUNTY RECORDER
OF SAN DIEGO COUNTY ON MARCH 10, 1966 AS FILE NO. 41585; THENCE ALONG THE SOUTHERLY LINE OF

SAID O.R. B4--16550, HORTH 88 18°38" EAST, A DISTANCE OF 277.13 FEET, THENCE LEAVING SAID

SOUTHERLY LINE AT A RIGHT ANGLE, NORTH 0343'21” WEST, A DISTANCE OF 13554 FEET, THENCE, NORTH
09°12°468" WEST, A DISTANCE OF 8.67 FEET; THENCE, SOUTH 80°47'14” WEST, A DISTANCE OF 1.83 FEET TO

[ S

THE TRUE POINT OF ZEGINMING; THENCE, NORTH 09712'48" WEST, A DISTANCE OF 6.23 FEET TO THE

BEGINNING OF A TANGENT CURVE CONCAVE TO THE SOUTHWEST HAVING A RADIUS OF 4.Q0 FEET, THENCE,

N

ALONG SAID CURVE 8,20 FEET THROUGH A CENTRAL ANGLE OF 8851'57" THENCE, SOUTH 8185177 WEST,
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DEPICTION OF THE TELECOMMUNICATION FACILITIES
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COUNTY OF SAN DIEGO
DEPARTMENT OF PLANNING AND LAND USE Page 10f1
5201 Ruffin Road, Suite B
San Diego, CA 92123
858-694-2960

RECEIPT NUMBER: 09-0587360
Cashier: JTANA2PL

—

APN: 506-021-06-00 PARCEL OWNER: OTAY WATER DISTRICT
DATE ISSUED: 28.AUG-2009 ADDRESS:
PERMIT: 1019 20090148 CITY/STATE/ZIP: | 00000
SCOPE: COMM'L MISC (ANTENNA, CANOPY, RACKS)
SITE ADDRESS: 12118 CAMPO RD PERMIT OWNER: AT&T MOBILITY
SUBDIVISION: ADDRESS: 5738 PACIFIC CENTER
CITY: SPRING VALLEY, CA 91978 CITY/STATE/ZIP: SAN DIEGO, CA 92121

Fees Calculated 12 Months Back

Date Fee Code Description Paid to Date This Receipt Balance Due
28-AUG-2009 1CO0001XXO BUILDING PERMIT - VALUATION $0.00 $639.50 $0.00 )
28-AUG-2009 1CO0008XX0O BLDG PERMIT - DISABLE.ACCESS $0.00 $63.95 $0.00
28-AUG-2009 1CO0016XX0O STATE FEE (COMMERCIAL) $0.00 $6.15 $0.00
28-AUG-2009 1CO0017XX0 SEISMIC FEE (COMMERCIAL) $0.00 $21.00 $0.00
28-AUG-2009  1CO0043XX0O ARCHIVING FEE - LETTER/LEGAL UP TO 11X17 $0.00 $40.00 $0.00
28-AUG-2009 1BP0145XX0O ELECTRIC PERMIT ONLY $0.00 $226.00 . $0.00
28-AUG-2009 1CO0040XX0O ARCHIVING BASE FEE - RECORDS RETENTION $0.00 $8.20 $0.00
28-AUG-2009 1CO0041XX0O ARCHIVING FEE - PLAN PAGES (OVER 11X17) $0.00 $48.30 $0.00
28-AUG-2009 1CO0021XXO GREEN BLDG FEE (RES & COMM) $0.00 $4.00 $0.00
Totals: $1,057.10 $0.00
Payment Code Description Amount
" CHECK CHECK #31170 $1,057.10
Tendered: $1,057.10
Change: $0.00

Balance Due: $0.00
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COUNTY QF SAN DIEGO
DEPT. OF PLANNING AND LAND USE
BUILDING DIVISION'
5201 Ruffin Road. Suite B
San Diego, CA 92123-1666
(858)565-5920

ce. Ao

FEE STATEMENT

Permit Type & Number: 1019 -20090148 Statement Date: 28 AUG 2009
Permit Description: PERMIT-COMMERCIAL

Project Name:
Permit Owner Name: AT&T MOBILITY
Site Address: 12118 CAMPO RD ;
SPRING VALLEY, CA 919 |

APN: 506~021~-06~00

Project No: ;
Client No: !

Project Description/Scope
Cross street: JAMACHA RD.

Description of Work: UNMANNED CELL SITE INCLUDING THE INSTALLATION OF 11 ANTENNAS ON
EXISTING WATER TANK, 225 SQFT CMU WALL WITH EQUIPMENT CABINETS BEHIND & 200 AMP SERVICE FOR
AT&T MOBILITY

Fee/Deposit Details Valuation: $100,000.00
Fee Code Description Acct. Code Amount
1CO0001XXO BUILDING PERMIT - VALUATION 1006372-995-10 639.50
1CO0008XX0 BLDG PERMIT - DISABLE.ACCESS 1006372-995-10 63.95
1C0O0016XX0 STATE FEE (COMMERCIAL) 1006372-995-10 6.15
1CO0017XX0 SEISMIC FEE (COMMERCIAL) 1006372-995-10 21.00
1C00021XX0 GREEN BLDG FEE (RES & COMM) ‘ 1006372-995-10 4.00
1BP0145XX0 ELECTRIC PERMIT ONLY 1006372-995-1C . 226.00
1C00040XX0 ARCHIVING BASE FEE - RECORDS RETENTION 1006372-995-10 8.20
1CC0041XX0 ARCHIVING FEE - PLAN PAGES (OVER 11X17} 1006372-~995-10 48.30
1C0O0043%XX0 ARCHIVING FEE - LETTER/LEGAL UP TO 11X17 1006372~995-10 40.00

igﬂogﬁ?y Total Amount Due: $1,057.10
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SAN DIEGO COUNTY PLANNING COMMISSION

5201 Ruffin Road San Diego, CA 92123
May 8, 2009

Decision of the Planning Commission
On the Application of Major Use Permit
Number P08-021

GRANT, as per redlined plot plan and elevations dated March 19, 2009, consisting of
eight (8) sheets, a Major Use Permit, pursuant to Section 6985, 6986, and 7358 of the
Zoning Ordinance, to authorize the location and use of an unmanned wireless
telecommunication facility. The facility includes panel antennas that will be mounted on
the existing water tank located on the east side of the property and a GPS antenna
mounted on the existing water tank located on the west side of the property. All
associated equipment will be enclosed by a CMU wall. Pursuant to Section 6985A of
the Zoning Ordinance, a Major Use Permit is required because the project site is
located in an area zoned S90 (Holding Area), is not located on a high voltage
transmission tower, and is not covered by a Wireless Community Master Plan.

CONDITIONS

The following conditions are imposed with the granting of this Major Use Permit:

Building permit plans must conform in detail to this approved design. Failure to conform
can cause delay to or denial of building permits and require formal amendment of this

approved design. No waiver of the Uniform Building Code standards or any other code
or ordinance is intended or implied.

A. Prior to obtaining any building or other permit pursuant to this Major Use Permit,
and prior to commencement of construction or use of the property in reliance on
this Major Use Permit, the applicant shall:

1. Pay off all existing deficit accounts associated with processing this
application to the satisfaction of the Department of Planning and Land
Use and the Department of Public Works.

2. Have a registered civil engineer, a registered traffic engineer, or a
licensed land surveyor provide a certified signed statement that physically,
there is a minimum unobstructed sight distance in both directions along
Campo Road (SR-94) from the private easement road, for the prevailing
operating speed of traffic on Campo Road (SR-94). The above shall be to
the satisfaction of CALTRANS and the Director of Public Works.
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3. Submit evidence to the éatisfaction of the Director of Planning and Land
Use (Building Division) that all “Prior to Use or Occupancy” conditions B.1
and B.2 of this Major Use Permit have been printed on a separate sheet
of all building plans associated with this Major Use Permit: [DPLU, FEE]

a. The conditions shall be printed on a separate sheet of the
building plans.

4. Furnish the Director of Planning and Land Use a letter from the Director of
the Department of Public Works stating Conditions A.1 — A.2 have been
complied with to that Department’s satisfaction.

B. Prior to any occupancy or use of the premises pursuant to this Major Use Permit,
the applicant shall:

1. Provide photographic evidence to the Director of Planning and Land Use
that demonstrates the panel antennas, equipment shelter and
landscaping are installed according to the approved plot plan and photo-
simulations filed under Major Use Permit P08-021.

2.

Pay the Major Use Permit Compliance Inspection Fee as specified in the
DPLU Fee Ordinance at Section 362 of the San Diego County
Administrative Code. The fee shall be paid at the DPLU Zoning Counter.
The permittee shall also schedule an appointment for an initial inspection
with the County Permit Compliance Coordinator to review the on-going
conditions associated with the permit. The inspection should be scheduled

for a date approximately six months subsequent to establishing
occupancy or use of the premises.

C. The following conditions shall apply during the term of the Major Use Permit:

1.

The applicant shall allow the County to inspect the property for which the
Major Use Permit has been granted, at least once every twelve months, to
determine if the applicant is complying with all terms and conditions of the
Major Use Permit. If the County determines the applicant is not complying
with the Major Use Permit terms and conditions the applicant shail aliow
the County to conduct follow up inspections more frequently than once

every twelve months until the County determines the applicant is in
compliance.

The applicant is responsible for the maintenance and repair of any

damage caused by them to on-site and off-site private roads that serve
the project.
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All light fixtures shall be designed and adjusted to reflect light downward,
away from any road or street, and away from adjoining premises, and
shall otherwise conform to Section 6324 of The Zoning Ordinance.

The parking areas and driveways shall be well maintained.

All landscaping shall be adequately watered and well maintained at all
times.

Property owners shall agree to preserve and save harmless the County of
San Diego and each officer and employee thereof from any liability or
responsibility for any accident, loss, or damage to persons or property
happening or occurring as the proximate result of any of the work
undertaken to complete this work, and that all of said liabilities are hereby
assumed by the property owner.

The applicant shall maintain the appearance of the facility and associated
equipment shelter, as depicted in photo simulations on file with Major Use
Permit P08-021, for the duration of the facility’s operation.

All graffiti on any components of the facility shall be removed promptly in
accordance with County regulations. Graffiti on any facility in the public
right-of-way must be removed within 48 hours of notification.

All wireless telecommunications sites shall be kept clean and free of litter.

All equipment cabinets shall display a legible operator's contact number
for reporting maintenance problems.

All wireless carriers who intend to abandon or discontinue the use of any
wireless telecommunications facility shall notify the County of such
intention no less than 60 days prior to the final day of use.

Wireless telecommunications facilities with use discontinued shall be
considered abandoned 90 days following the final day of use.

All abandoned facilities shall be physically removed by the facility owner
no more than 90 days following the final day of use or determination that
the facility has been abandoned, whichever occurs first.

The County reserves the right to remove any facilities that are abandoned
for more than 90 days at the expense of the facility owner.
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Any abandoned site shall be restored to its natural or former condition.
Grading and landscaping in good condition may remain.

Noise from any equipment supporting the facility shall meet the

requirements of the County’s Noise Ordinance on an average hourly
basis.

Equipment cabinets and antenna structures shall be secured to prohibit
unauthorized access.

Comply with all applicable stormwater regulations at all times. The
activities proposed under this application are subject to enforcement
under permits from the San Diego Regional Water Quality Control Board
(RWQCB) and the County of San Diego Watershed Protection,
Stormwater Management, and Discharge Control Ordinance (Ordinance
No. 9926) and all other applicable ordinances and standards. This
includes requirements for Low Impact Development (LID), materials and
wastes control, erosion control, and sediment control on the project site.
Projects that involve areas 1 acre or greater require that the property
owner keep additional and updated information onsite concerning

stormwater runoff. This requirement shall be to the satisfaction of the
Director of Public Works.

The project shall conform to the approved plot plan(s). Failure to conform
to the approved plot plan(s); is an unlawful use of the land, and will result
in enforcement action pursuant to Zoning Ordinance Section 7703.

D. This Major Use Permit shall expire on May 8, 2011, at 4:00 p.m. (or such longer
period as may be approved pursuant to Section 7376 of The Zoning Ordinance
of the County of San Diego prior to said expiration date) unless construction or
use in reliance on this Major Use Permit has commenced prior to said expiration

date.

FINDINGS:

CEQA FINDINGS:

It is hereby found that the proposed project is exempt from the California Environmental
Quality Act as specified under Section 15303 of the State CEQA Guidelines for the
reasons detailed in the Notice of Exemption Form dated March 24, 2009, on file with
DPLU as Environmental Review Number ER08-19-006.




d -4

P08-021 -5- May 8, 2009
MSCP FINDINGS:

The Multiple Species Conservation Program Conformance Findings dated March 24,
2009, on file with DPLU as Environmental Review Number 08-19-006.

-STORMWATER FINDINGS:

It is hereby found that the project proposed by the applicant has prepared plans and
documentation demonstrating compliance with the provisions of the County of San

Diego Watershed Protection, Stormwater Management, and Discharge Control
Ordinance.

RESOURCE PROTECTION ORDINANGE FINDINGS:

It is hereby found that the use or development permitted by the application is consistent
with the provisions of the Resource Protection Ordinance.

MAJOR USE PERMIT FINDINGS:

Pursuant to Section 7358 (see Section 7359 for findings required for permits filed
pursuant to Regional Land Use Element 3.8) of The Zoning Ordinance, the following
findings in support of the granting of the Major Use Permit are made:

(@  The location, size, design, and operating characteristics of the proposed use will
be compatible with adjacent uses, residents, buildings, or structures with
consideration given to

1. Harmony in scale, bulk, coverage, and density

Scale and Bulk:

The subject parcel is developed with two water tanks and other existing
wireless telecommunication facilities currently operated by T-mobile,
Sprint, Nextel, and Verizon. The proposed unmanned wireless
telecommunication facility includes eleven (11) panel antennas that will be
mounted on and painted in matching color with the existing water tank and
an eight-foot high CMU equipment shelter painted in dark tan to enclose
all associated equipment. Photo simulations on file with Major Use Permit
P08-021 (Attachment C) illustrate that the proposed antennas and
associated equipment enclosure are unobtrusive to the surrounding
viewshed. The view from the surrounding area will be minimized because
the project is a stealth facility as the panel antennas will be mounted on
and painted in the same color as the water tank and the equipment
enclosure will be painted in dark tan. The enclosure will be screened by
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proposed additional landscaping such as Toyons and Silverberry. The
project is compatible with adjacent uses in terms of scale and bulk
because of the stealth design. Therefore, the project will not substantially
increase the scale and bulk of the existing structure and result in negative
impacts to the surrounding properties.

Coverage:

The subject parcel is 3.74 acres in size. Surrounding land uses consist of
vacant land,SR-94 (Campo Road), Steele Canyon High School and a
commercial center, with parcel sizes ranging from approximately 3 acres
to over 200 acres in size. The project is located on a parcel that is
developed with two water tanks and wireless telecommunication facilities
currently operated by T-mobile, Sprint, Nextel, and Verizon. The lease
area for this unmanned wireless telecommunication facility will total 400
square-feet (less than 1% lot coverage). Considering the size of the
subject lot compared with the size and location of the proposed structure,
the size of the existing structures on the property, and the coverage
characteristics of surrounding properties, the addition of the
telecommunication facility will be consistent in terms of coverage of the
surrounding area and will not substantially increase the lot area coverage.

Density:

The project is a Major Use Permit for the authorization of a

telecommunication facility and does not have a residential component
subject to density.

The availability of public facilities, services, and utilities

The project is located within the San Miguel Consolidated Fire Protection
District. The project has been reviewed and found to be FP-2 compliant.
The project will require water service for irrigation and the Otay Municipal
Water District has verified that service is available to the project site.

The harmful effect, if any, upon desirable neighborhood character

The project is a Major Use Permit for the authorization of a wireless
telecommunication facility. The facility will include eleven (11) panel
antennas that will be mounted on and painted to match the existing water
tank located on the east side of the property and an eight-foot high CMU
equipment shelter painted in dark tan to enclose all associated equipment.
The project site is located within a neighborhood that is predominately
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comprised of vacant land; SR-94, Steele Canyon High School, and a
commercial center.

The project will not adversely affect the desirable neighborhood character
because the project proposes a wireless telecommunication facility that is
designed to be stealth. The equipment shelter will be located within a
CMU enclosure to conceal it from the surrounding properties. Photo
simulations on file with Major Use Permit P08-021 (Attachment C)
ilustrate that the line, form, and color of the facility will be largely
consistent with other elements that make up the visual setting of the area,
such as the previously approved wireless telecommunication facilities
consisting of panel antennas mounted on the existing water tank.
Furthermore, the project was reviewed for noise impacts and determined
to be consistent with the County Noise Ordinance. The project, as
designed, will not cause any substantial, demonstrable negative aesthetic
effect to views from the surrounding area and roadways. Therefore, the
project will not have a harmful effect on the neighborhood character.

The generation of traffic and the capacity and physical character of
surrounding streets

The traffic generated from the project is expected to be one maintenance
trip per month and will utilize an easement connected to Campo Road
(SR-94), a public road for access. Existing parking is available on the
property. The use associated with this Major Use Permit is compatible
with the existing nature of the area because the number of maintenance
trips will not substantially alter the expected traffic or physical character of
the surrounding streets and will be compatible with adjacent uses.
Therefore, the number of maintenance trips will not substantially increase

or alter the physical character of Campo Road (SR-94) and other vicinity
roadways.

The suitability of the site for the type and intensity of use or development
which is proposed

The project proposes a Major Use Permit for the authorization of an
unmanned wireless telecommunication facility. The subject property is
3.74 acres in size and is developed with access and utility services
adequate to serve the proposed use. The installation of the
telecommunication facility will not require significant alteration to the land
form. The project, as designed, will be steaith and will not change the
characteristics of the area and is suitable for this site and the type and
intensity of uses and development. For reasons stated above, the
proposed project will be compatible with adjacent land uses.
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6. Any other relevant impact of the proposed use

None identified.

(b)  Theimpacts, as described in Findings (a) above, and the location of the
proposed use will be consistent with the San Diego County General Plan.

The project is subject to the Regional Category — Current Urban Development
Area (CUDA), General Plan Land Use Designation General - (21) Specific Plan
(Rancho San Diego), and the Valle De Oro Community Plan. The subject
property is excluded from the Rancho San Diego Specific Plan but surrounded
by land designated as Open Space in the Specific Plan. The project complies
with the General Plan because civic uses are allowed if they support the local
population. In addition, the project is consistent with Policy 4 of the Public Safety
Element of the County General Plan that encourages the support, establishment,
and continual improvement of Countywide telephone communications system,
particularly with respect to enhancing emergency communications.

(c)  That the requirements of the California Environmental Quality Act have been
complied with.

Pursuant to Section 15303 of the State CEQA Guidelines, the project is exempt
from CEQA because it is an unmanned wireless telecommunication facility that
involves the installation of Small, New Equipment and Facilities in Small
Structures. It has been determined that the project is not in an environmentally
sensitive location; will not have a cumulative effect on the environment; is not on
a hazardous waste site; will not cause substantial change in the significance of a
historical resource; and will not result in damage to a scenic highway

NOTICES:

NOTICE: The 90 day period in which the applicant may file a protest of the fees,
dedications or exactions begins on May 8, 20089.

NOTICE: This subject property is known to contain Coastal sage scrub plant
community. Such plant community is habitat for the coastal California gnatcatcher.
The Federal government recently listed the gnatcatcher as a threatened species under
the Federal Endangered Species Act of 1973 (16 U.S.C. Section 1531 et seq.). THE
LISTING MAY RESULT IN AN APPLICANT'S INABILITY TO PROCEED WITH
HIS/HER PROJECT WITHOUT A PERMIT FROM THE FEDERAL GOVERNMENT IF
THE SPECIES OR {TS HABITAT ARE PRESENT ON THE PROJECT SITE. Itis
advisable to contact the United States Fish and Wildlife Service to determine the
applicability of the prohibitions under the Act to each applicant’s property.
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NOTICE: THE ISSUANCE OF THIS PERMIT BY THE COUNTY OF SAN DIEGO

DOES NOT AUTHORIZE THE APPLICANT FOR SAID PERMIT TO VIOLATE ANY

FEDERAL, STATE, OR COUNTY LAWS, ORDINANCES, REGULATIONS, OR

POLICIES INCLUDING, BUT NOT LIMITED TO, THE FEDERAL ENDANGERED
“SPECIES ACT AND ANY AMENDMENTS THERETO.

NOTICE: Low Impact Development (LID) requirements apply to all priority projects as
of March 25, 2008. These requirements can be found at the following link beginning on
Page 32, Section 67.812, of the Municipal Stormwater Permit:

http://www.sdcounty.ca.qgov/cob/ordinances/ord9926.doc

The draft LID Handbook is a source for LID information and is to be utilized by County
staff and outside consultants for implementing LID in our region. The handbook gives
an overview of LID. Section 2.2 reviews County DPW planning strategies as they relate
to requirements from the Municipal Permit. The Fact Sheets in the Appendix may be
useful for information on all of the engineered techniques. Additional information can be

found in the extensive Literature Index. You can access the Handbook at the following
DPLU web address:

http.//www.co.san-diego.ca.us/dplu/docs/LID-Handbook.pdf

NOTICE: On January 24, 2007, the San Diego Regional Water Quality Control Board
(SDRWQCB) issued a new Municipal Stormwater Permit under the National Pollutant
Discharge Elimination System (NPDES). The requirements of the Municipal Permit
must be implemented beginning March 25, 2008. The Low Impact Development (LID)
Best Management Practices (BMP) Requirements of the Municipal Permit can be found

at the following link beginning on Page 32, Section 67.812, of the Municipal Stormwater
Permit:

http://www.sdcounty.ca.gov/cob/ordinances/ord9926.doc

All priority projects must minimize directly connected impervious areas and promote
biofiltration. Section 67.812 includes the minimal site design requirements that project
applicants must address and implement. These can be summarized into the following
four requirements: Disconnect impervious surfaces, Design impervious surfaces to
drain into properly designed pervious areas, Use pervious surfaces wherever
appropriate, Implement site design BMPs. The applicant / engineer must determine the
applicability and feasibility of each requirement for the proposed project and include

them in the project design, unless it can be adequately demonstrated which (if any) of
the requirements do not apply.




AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC, A DELAWARE LIMITED
LIABILITY COMPANY AND OTAY WATER
DISTRICT TO LOCATE A COMMUNICATIONS
FACILITY AT OTAY’S 832-1&2 RESERVOIR SITE
This Agreement (“Lease”) is entered into and effective on the date specified in the
signature page (the “Commencement Date”), by and between the Otay Water District, a
municipal water district organized and operated pursﬁant to the Water Code Section 71000, et

seq. (“Otay”), and New Cingular Wireless PCS, LLC, a Delaware limited liability company

(“Tenant”). Any special terms or conditions agreed to by Otay and Tenant will be set forth on

Exhibit A.
RECITALS
A. Otay owns a site on which it has constructed water facilities known as the

“832-1&2 Reservoir Site,” as depicted on Attachment A to Exhibit B (the “Reservoir Site”).

B. Tenant has requested Otay to allow it to locate a communications facility and
transmitting and receiving antennas at the Reservoir Site.

For good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, Otay and Tenant agree as follows:

1. Premises. Otay owns the real property described in Attachment B to Exhibit B

(the “Property”). Otay agrees to lease to Tenant, for the installation of an antenna and related
telecommunications equipment, approximately 214 square feet of real property within the

Property, as more particularly described on Attachment C to Exhibit B (the ‘“Premises™). A

depiction of the Property and the Premises is attached hereto as Attachment D to Exhibit B.
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2. Grant of Non-Exclusive Trench Easement(s). Otay has also agreed to grant a
temporary non-exclusive easement to Teilant for certain portions of the Property, as legally
described in Exhibit C to this Lease (the “Easement”), for the purpose of trenching and
installation of the necessary utilities to operate Tenant’s equipment. It is expressly agreed that
any such Easement shall run concurrent with this Lease. Tenant agrees and understands that if
the Lease is terminated or ceases to exist for any reason, the Easement shall not have any force
or effect. Tenant agrees to return and maintain all portions of land subject to the Easement that
are disturbed in connection with the installation, connection, maintenance, repair, access or any
other Tenant activity, to their original condition at Tenant’s sole cost and expense.

This easement shall be non-exclusive. Otay, or any other tenant of Otay may utilize the
easement area for similar purposes or for any other purpose which does not interfere with
Tenant’s uses. Otay shall provide Tenant with advance notice of any intention to use the
temporary easement area by Otay or any current or future ‘tenant of Otay.

3. Use of the Premises. The Premises may be used by Tenant only for the purpose

of installing, constructing, housing, operating, maintaining and repairing telecommunication
equipment, including appurtenant antennae and electronic equipment, as further described and
conditioned in this Agreement (collectively, the “Facilities”), for the lawful provision of
communication services. Tenant may not sublease or sublicense any use or space of the
Premises or the Facilities thereon except as otherwise provided in Paragraph 12, below.

4. Access. Otay shall provide access to Tenant, Tenant’s employees, agents,
contractors and subcontractors to the Premises 24 hours a day, seven days a week, at no charge
to Tenant. Otay hereby grants to Tenant such rights of ingress and egress over the Property as
may be necessary and consistent with the authorized use of the Premises as outlined by Otay

Operations. Subject to Otay’s reasonable rules, Otay shall permit Tenant’s employees, agents,
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contractors, subcontractors and invitees to park vehicles on the Property as necessary and
consistent with the authorized use of the P;remises. Otay shall, at its expense, maintain all access
roadways or driveways from the nearest public roadway to the Premises in a manner reasonably
sufficient to allow access. In addition, Tenant shall obtain such permits, licenses or easements,
from the owners of property adjoining the leased premises, as may be necessary for Tenant to
have access to and from the leased Premises and also for access to utilities. Tenant shall provide
copies of these documents to Otay prior to the start of construction.

5. Term. The term of this Lease shall be five (5) years (the “Initial Term”),
commencing on the Commencement Date. Tenant shall have the right to extend the term of the
Lease for three (3) additional terms of five (5) years each by giving Otay written notice of its
intention to do so at least 120 days prior to the date that the then current term would otherwise
end (each, an “Extension Term”). In addition, Tenant may request, in writing, two additional
extensions of five (5) years each, which Otay may grant or deny at its sole discretion (each, an
“Additional Term” and together with the Initial Term and Extension Term, or individually, as the
context requires, the “Term”). Each such request shall be made in writing no less than 120 days
prior to the expiration of the then current Extension Term or Additional Term, as applicable.

6. Administrative Fee. Tenant, prior to entering on Otay Property to conduct its

investigation of the Premises, shall provide Otay with a non-refundable administrative fee in the
amount of SEVEN THOUSAND DOLLARS AND NO CENTS (8$7,000.00). This fee will
defray Otay’s administrative expenses and costs related to the supervision and assistance for
entering on Otay Property to conduct investigation of the proposed Premises, site selection,
planning, and design, including legal expenses.

Additionally, upon final execution of the Agreement by both parties, Tenant shall provide

Otay with a non-refundable administrative fee in the amount of TWO THOUSAND FIVE
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HUNDRED DOLLARS AND NO CENTS ($2,500.00). This second administrative fee shall be
used to defray Otay’s administrative exbenses and costs related to Otay’s supervision and
assistance with construction phases of the project. These administrative fees shall not be
considered rent or part of the rental installment.

7. Rent. Beginning on the Commencement Date, Tenant shall pay Otay as rent the
sum of $3,175 per month payable on the first day. of each month in advance. If the
Commencement Date is other than the first day of the calendar month, the rate shall be prorated
for the first month of the Initial Term.

The rent shall be increased on each calendar anniversary of the Commencement
Date at a rate of fourpercent (4%) per annum. However, at the beginning of each Extension
Term or Additional Term, if any, Otay may, at its sole and absolute discretion, choose to adjust
the annual rent, effective on the first year of said Extension Term or Additional Term, by an
amount equal to the greater of: (i) four percent (4%); or (ii) the amount necessary to ensure that
the rent equals the amount it would have been if each annual increase during the previous Term
had been calculated based on the average percentage increases in the consumer price index
published by the United States Department of Labor, Bureau of Labor Statistics (1982-1984 =
100) (the “CPT”) for “All Items — All Urban Consumers” for the San Diego Metropolitan
Statistical Area for the immediately preceding 5 year period. If the publication of the Consumer
Price Index is discontinued, or if the Consumer Price Index is altered in some material manner,
including changing the name of the index, the geographic area covered, the consumers or
workers so included, or the base year, the Parties must use their reasonable best efforts to agree
on a substitute index or procedure that reasonably reflects and monitors consumer prices. After
such an adjustment, the rent shall increase at a rate of four percent (4%) per annum for the rest of

the applicable Extension Term or Additional Term, if any. Otay shall also have the discretion to
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adjust the base rent to then current market rent in the Additional Term if said market rent is
greater than the CPI increase provided for in the above formula. The “then current market rent”
shall be defined as the most recent rent transaction entered into by Otay with other similar

tenants for the same or similar purposes.

8. Environmental. Otay represents that to the best of its knowledge the Premises
have not been used for the generation, storage, treatment.or disposal of hazardous materials other
than those materials normally used by Otay for the treatment of water and that there is no
hazardous waste on the Premises. Notwithstanding any other provision of this Lease, Tenant
relies upon the representations stated herein as a material inducement for entering into this
Lease. Tenant shall not bring any hazardous materials onto the Premises except for those
contained in its back-up power facilities (e.g. lead-acid batteries and diesel fuel) and properly
stored, reasonable quantities of common materials used in telecommunications operations (e.g.
cleaning solvents). Tenant shall handle, store and dispose of all hazardous materials it brings
onto the Premises in accordance with all federal, state and local laws and regulations (“Laws”).
“Hazardous materials” means any substance, chemical, pollutant or waste that is presently
identified as hazardous, toxic or dangerous under any applicable federal, state or local law or
regulation and specifically includes, but is not limited to asbestos and asbestos containing
materials, polychlorinated biphenyl’s (PCBs) and petroleum or other fuels (including crude oil or

any fraction or derivative thereof).

9. Installation and Maintenance of Facilities. Tenant is authorized to install,

maintain and operate on the Premises only the Facilities described and depicted on Attachment A
to Exhibit D; provided that all permits and zoning approvals shall have been obtained by Tenant.
a. Installation of the Facilities. Tenant’s design and installation of all

portions of the Facilities shall be done according to plans approved by Otay, and such approval
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shall not be unreasonably withheld. The Tenant shall be responsible for painting its antennae
and/or equipment to match Otay’s faciiity. Otay will provide Tenant with specifications
regarding paint type, color and application method to accomplish this requirement.
Painting/coating submittals shall be provided to Otay by the Tenant prior to receiving permission
to begin painting. Otay may specify a camouflage design if appropriate. These camouflage
designs may include but are not limited to palm trees, pine trees and flag poles.

b. Record Drawings. Within thirty (30) days after completion of the
Facilities, Tenant shall provide Otay with “record” drawings of Facilities showing and
identifying all the equipment and improvements installed on the Premises. Said drawings shall
be accompanied by a complete and detailed inventory of all equipment, personal property and
antennae located on the Premises and any such property of Tenant located in the Easement. No
property of Tenant other than such identified property shall be located on the Premises or the
Property at any time.

C. Alterations. Tenant shall not alter or change its facilities in a material
manner without the prior approval of Otay, such approval not to be unreasonably withheld.
“Material” refers to any physical change that could affect the building or its appearance or any
change that could disrupt Otay’s workplace or communications. All of Tenant’s construction
and installation work shall be performed at Tenant’s sole cost and expense in a good and
workmanlike manner. Tenant shall have the right to remove all facilities it installs at its sole
expense on or before the expiration or termination of this Lease.

d. Improvements to Facilities / Additional Space. If, at any time during the
Term, Tenant requests permission from Otay to add improvements requiring construction to its
then existing Facilities, the then current Administrative Fees shall be payable to Otay for

reimbursement for staff time to process the new request, construction inspection and monitoring
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during construction. If the requested Tenant improvements include additional lease space, a new
lease agreement for the additional lease spéce must be executed prior to start of construction and
Tenant shall pay the Administrative Fees then in effect, and shall comply with Otay’s
requirements then in effect. The administrative fees for the additional lease space shall be in
addition to, and shall not replace the administrative fees for improvements requiring construction
to the Facilities.

e. Permits and Compliance with Applicable Laws. Prior to commencing any
construction or improvements, and from time to time, as applicable, Tenant agrees to obtain all
necessary approvals for its communications operations and for the Facilities and to operate and
maintain the same, at all times in accordance with all applicable laws, rules and regulations.

1. Prior to commencing construction, Tenant shall deliver to Otay
copies of all executed licenses, approvals and permits required by local, state or

federal agency in connection with the Facilities, which permits shall be attached

hereto as Attachment B to Exhibit D.

it. From time to time, as required by law or regulation in connection
with the normal operation of the Facilities or as needed due to improvements or
alterations to the same, Tenant shall provide Otay with copies of updated permits,
licenses and/or approvals. Tenant shall provide written evidence, satisfactory to
Otay of all FCC approvals and other governmental permits and approvals,
including but not limited to compliance with FCC Electromagnetic Radiation
Guidelines.

1ii. Otay agrees, at no expense to Otay, to cooperate with Tenant in

making application for and obtaining all licenses, permits and any and all
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necessary approvals that may be required for Tenant’s intended use of the

Premises. 7

f. Utilities. Tenant shall be authorized to install utilities for the Premises and
the Facilities at Tenant’s expense and to improve the present utilities on or near the Premises
(including, but not limited to the installation of an emergency back-up power) subject to Otay’s
approval of the location, which approval shall not be unreasonably withheld. Tenant shall fully
and promptly pay for all utilities furnished to the Premises for the use, operation and
maintenance of Tenant’s facilities.

g. Repair of Otay’s Improvements.  Any damage done to Otay’s
improvement on the property during installation and/or during operations caused by Tenant or in
connection with installation operation shall be repaired or replaced immediately at Tenant’s
expense and to Otay’s reasonable satisfaction. In connection with the installation and operation
of the antennae facilities, Tenant shall not locate or attach any antennae or other equipment to
Otay’s facilities without the prior written approval of Otay. Tenant shall pay all costs and
expenses in relation to maintaining the integrity of Otay’s facilities in connection with Tenant’s
installation and operation of the antennae facilities.

h. Maintenance and Repair. At all time during the Term, Tenant shall
maintain the Premises and the Facilities in a manner acceptable to Otay. Tenants use of its
facilities shall not interfere with Otay’s operation of its improvements.

1. Liens. Tenant shall not encumber or allow the Premises or the Property to
be encumbered in any manner other than as expressly authorized herein.

J. Security.  Tenant recognizes and agrees that the Premises and the
Reservoir Site are a sensitive area. Tenant agrees to provide for the proper supervision of all

Tenant personnel assigned to enter and do work at the Premises. Tenant also agrees to, at its
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own cost and expense, comply with any and all security measures instituted by Otay from time to

time.

10.  Maintenance and Repair of Otay’s Improvements. At any time during the Term,

or while this Lease remains in effect, Otay may, at its option and upon written notice to Tenant,
remove or cause Tenant to remove all or any portion of its Facilities at Tenant’s expense, in
order for Otay to paint, repair, or make replacements to. its improvements on the Premises (the
“Maintenance Work”), as deemed necessary by Otay in its sole discretion. Tenant agrees to fully
cooperate with Otay’s efforts in connection with any Maintenance Work, including removing
and re-installing any portion of the Facilities identified by Otay to be removed.

a. Temporary Facilities. During the course of the Maintenance Work,
Tenant may install temporary antennae, at Tenant’s expense, on the leased Premises subject to
Otay’s approval of the location. Once the Maintenance Work is completed by Otay, Tenant
agrees to promptly dismantle any temporary facilities and to relocate the facilities to their
original location or to any other location approved by Otay, as appropriate. All work related to
the removal of any portion of the Facilities, installation of temporary facilities, dismantling,
relocation to their original location and any related work, shall be done at Tenant’s sole cost and
expense and in good and workmanlike manner.

b. Repair of damage. Tenant shall repair any damage caused by Tenant in
connection with the installation, maintenance, operation or removal of any temporary facilities or
the Facilities.

c. Otay’s option to remove temporary facilities. If any temporary antennae is
not removed within thirty (30) days from the date the Maintenance Work is completed, Otay will

have the right to remove the temporary antennae and charge Tenant for such costs.

Lease for Telecommunication Facilities Page 9




d. Painting of the Facilities. 1f the Maintenance Work includes the painting
of Otay’s improvements, the Tenant sh'c;ll be responsible for repainting its antennas and/or
equipment to match Otay’s facility. Otay will provide specifications regarding paint type, color
-and application method to the Tenant to accomplish this requirement. The Tenant will be
required to provide painting/coating submittals to Otay prior to receiving permission to begin
painting.

| 11. Co-Location. ~Tenant agrees that Otay may enter into leases with other
communication carriers, wireless communications carriers and other utilities for use of any
portion of the “Reservoir Site” as long as said leases do not result in unreasonable interference
with Tenant’s use of the Premises. Tenant will reasonably cooperate with Otay’s efforts in this
regard including, at Otay’s request, the relocation of, or changes to, the Facilities; provided that
any alterations or relocation needed, at Otay’s sole discretion, to accommodate the new lessee
shall be performed at the expense of Otay or the new lessee.

12. Subleasing/Encumbrance. Tenant may not sub-lease or sub-license or otherwise

encumber the Premises or any portion of the Facilities without Otay’s prior written consent,
which may be granted or denied at Otay’s sole discretion. Any sub-lease or other encumbrance
will require an amendment to this Lease and shall specify the terms and conditions for the sub-

lease or other encumbrance.

13. Condition of the Property at Expiration or Termination. Upon the expiration or

terrninétion of this Lease as herein provided, Tenant shall surrender the Premises, and any
Easements granted by Otay in connection with this Lease, to Otay in good and broom-clean
condition, with all portions of the Facilities, including but not limited to equipment, supplies,
buried conduits, and structures removed along with subterranean foundations to a depth of three

feet below grade; or as otherwise agreed to by Otay in writing.
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14.  Interference. Tenant shall got use, nor shall Tenant permit its agents or invitees to
use any portion of the Premises in a rnam-ler which interferes with Otay’s use of the Reservoir
Site for it’s intended purpose including communications facilities relating to Otay’s operation
such as telemetry/radio communications or any other pre-existing communications facilities.
This would not apply to interference with a tenant of Otay whose use did not “pre-exist” this
lease; except as agreed to by Tenant in connection with the co-location of any subsequent
tenant’s facilities. If Tenant’s operation in any way interferes with Otay’s telemetry/radio
facilities, Tenant will have five (5) business days to correct the problem after notice from Otay.
Tenant acknowledges that continuing interference will cause irreparable injury to Otay and,
therefore, Otay will have the right to terminate the Lease immediately upon notice to Tenant.

15.  Taxes. During the term of this Lease, Tenant shall pay before delinquency all
taxes, assessments, license fees, and any other charge of any type whatsoever that are levied,
assessed, charged, or imposed on or against Tenant’s personal property installed or located in or
on the leased premises and that become payable during the term of this Lease.

16. Termination.

(a) This Lease may be terminated by Tenant without further liability if:

@) Tenant delivers to Otay 30-day written notice at any time prior to the
Commencement Date, for any reason or no reason;

(11) Tenant gives Otay six months notice when Tenant determines at any time
after the Commencement Date that any governmental or non-governmental license, permit,
consent, approval, casement or restriction waiver that is necessary to enable Tenant to install or

operate Tenant’s facility cannot be obtained or renewed at reasonable expense or in reasonable

time period.
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(111) Tenant determines at ‘any time after the Commencement Date that the
Premises are not appropriate or suitable; for its operations for economic, environmental or
technological reasons, including without limitation, any ruling or directive of the FCC or other
governmental or regulatory agency, or problems with signal strength or interference not
encompassed by subsection (iv) below; provided that the right to terminate under this subsection
(i) is exercisable only if Tenant pays Otay, as a termination fee, the lesser of twelve monthly
installments of annual rent or the balance of the rent due for the remaining term of this Lease;

(iv)  Otay commits a default under this Lease and fails to cure such default
within a 30-day notice period, provided that if the period to diligently cure takes longer than 30
days and Otay commences to cure the default within the 30-day notice period, then Otay shall
have such additional time as shall be reasonably necessary to diligently effect a complete cure;

(v) The Premises are totally or partially destroyed by fire or other casualty so
as to hinder Tenant’s normal operations and Otay does not provide to Tenant within ten (10)
days after the casualty occurs a suitable temporary relocation site for Tenant’s facility pending
repair and restoration of the Premises.

(b) This Lease may be terminated by Otay without further liability if:

(1) Tenant commits a default under this Lease and fails to cure such default as

provided under paragraph 17, below.

17. Default.

a. Event of Default. The parties covenant and agree that a default or breach
of this Lease (an “Event of Default”) shall occur and be deemed to exist if, after notice and
opportunity to cure as provided below:

(i) Tenant shall default in the payment of rent or other payments hereunder and

said default shall continue for ten (10) days after Otay provides written notice of the same; or
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(i) Either party shall default in the performance or observance of any other
covenant or condition of this Lease to bc;. performed or observed if such failure persists for a
period of thirty (30) days after the non-defaulting party provides written notice of the default to
the defaulting party.

b. Rights upon Default. Upon the occurrence of an Event of Default, in
addition to any other rights or remedies available to the non-defaulting party under any law, the
non-defaulting party shall have the right to terminate the Lease.

c. Cure Rights. An Event of Default shall not exist unless written notice has
been given in accordance with this Lease, and the defaulting party has had the opportunity to
cure as provided herein. The defaulting party shall cure the alleged default within the manner
provided herein; provided however, that if the nature of an alleged default is such that it can not
reasonably be cured within such thirty (30) day period, the defaulting party shall not be in breach
of this Lease if it commences a cure within such period, and thereafter diligently proceeds with

the actions necessary to complete such cure.

18. Destruction of Premises. If the Premises or the Facilities are destroyed or

damaged, Tenant may elect to terminate this Lease as of the date of the damage or destruction by
so notifying Otay no more than thirty (30) days following the date of damage or destruction,
provided Otay does not provide to Tenant, within ten (10) days after the casualty occurs, a
suitable temporary relocation site for Tenant’s facility pending repair and restoration of the
Premises.

19. Condemnation. If the condemning authority takes all the Property or a portion
which in Tenant’s opinion is sufficient to render the Premises unsuitable for Tenant’s use, then
this Lease shall terminate as of the date when possession is delivered to the condemning

authority. In the event of any taking under the power of eminent domain, Tenant shall not be
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entitled to any portion of the award paid for the taking and Otay shall receive the full amount of
such award except as provided herein. Teﬁant hereby expressly waives any right or claim to any
portion of a condemnation award, except for relocation benefits and goodwill. Al other
‘damages, whether awarded as compensation for diminution in value of the leaschold or to the fee
of the Premises, shall belong to Otay.

20.  Insurance. Tenant shall maintain the following insurance:

a. Commercial general liability with limits of $5,000,000 per occurrence;

b. Automobile liability with the combined single limit of $1,000,000 per
accident;

c. Worker’s compensation, as required by law;

d. Employer’s liability with limits of $1,000,000 per occurrence.

Tenant shall name Otay as an additional insured on each of the aforementioned insurance
policies and the policies shall state that they are primary and that any policies Otay maintains
shall be noncontributory. Tenant shall provide Otay with written certificates of insurance
evidencing such coverage. Said policies shall expressly provide that the policies shall not be
canceled or altered without at least thirty (30) days prior written notice to Otay. Said policies
shall be with insurance companies with an A.M. Best rating of AVII or better.

Otay takes no responsibility for the protection of Tenant’s property from acts of
vandalism by third parties. The insurance requirements may be changed by Otay upon giving of
notice to Tenant; provided that the requirements set forth above shall be the minimum insurance
requirements during the Term.

21. Indemnity. Tenant shall hold harmless, indemnify and defend Otay and each of
Otay’s directors, officers, managers, employees, agents and successors and assigns, from any and

all claims, suits or actions of any kind and description brought forth on account of injuries to or
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death to any person or damage to any property, including damage to the Premises arising out of
or related to its use of the Premises, except to the extent that such claims, suits or actions arise

out of the sole negligence or willful misconduct of Otay.

22.  Estoppel Certificate. Tenant shall, at any time and from time to time upon not
less than thirty (30) days prior request by Otay, deliver to Otay a statement in writing certifying
that (a) the Lease is unmodified and in full force (or if there have been modifications, that the
Lease is in full force as modified and identifying the modifications; (b) the dates to which rent
and other charges have been paid; (c) as far as the person making the certificate knows, Otay is
or is not in default under any provisions of the Lease; and (d) such other matters as Otay may
reasonably request.

23. Assignment. Tenant shall not assign this Lease except to an affiliated parent
entity, subsidiary, purchaser of assets, or holder of its FCC license, without Otay’s prior written
consent. If, during the term of this Lease, Tenant requests the written consent of Otay to any
assignment, Otay’s consent thereto shall not unreasonably be withheld. Consent to one
assignment shall not be deemed to be a consent to any subsequent assignment, and any
subsequent assignment without Otay’s consent shall be void and shall, at Otay’s option,

terminate this Lease.

24. Memorandum of Lease. If requested by Tenant, Otay agrees to promptly execute

and deliver to Tenant a recordable Memorandum of Lease substantially in the form of Exhibit E.

25.  Resolution of Disputes. All controversies or claims arising out of or relating to

this Lease shall be resolved by submission to final and binding arbitration at the offices of the
American Arbitration Association (“AAA”) located in San Diego, California. Such arbitration

shall be conducted in accordance with the most recent version of the AAA commercial

arbitration rules.
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26.  Choice of Law and Venue. This Lease shall be interpreted in accordance with the

laws of the State of California, and any disputes shall be heard in a court of competent

jurisdiction in the State of California.

27.  Attorney’s Fees. In the event that either party commences any legal action or

proceeding, including an action for declaratory relief, against the other by reason of the alleged
failure of the other to perform or keep any term, covenant, or condition of this Lease, the party
prevailing in said action or proceeding shall be entitled to recover, in addition to court costs,
reasonable attorneys’ fees to be fixed by the court, and such recovery shall include court costs

and attorneys’ fees on appeal.

28.  Entire Agreement. This Lease contains all agreements, promises and

understandings between Otay and Tenant and no verbal or oral agreements, promises or
understandings shall or will be binding upon either Otay or Tenant and any addition, variation or
modification to this Lease shall be in effect unless made in writing and signed by the parties

hereto.

29. Incorporation of Exhibits and Recitals. All exhibits and attachments attached to

this Lease and all Recitals above are incorporated and made a part hereof as if fully set forth
herein.

30.  Severability. If any term or condition of this Agreement is found unenforceable,
the remaining terms and conditions will remain binding upon the parties as though said
unenforceable provision were not contained herein. However, if the invalid, illegal or
unenforceable provision materially affects this Agreement then the Agreement may be

terminated by either party on ten (10) days prior written notice to the other party hereto.

31.  Waiver. Waiver of any provision or term of this Agreement, or of any breach or

default hereunder, shall not constitute a waiver of any other term, condition, breach or default, or
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of a subsequent applicability of a term or condition, or a waiver of a subsequent breach or
default, nor shall it constitute an amendmeﬁt to the term, condition or provision that is waived.

32. Notice. All notices, requests, demands and communications hereunder will be
given by first class certified or registered mail, return receipt requested, or by a nationally
recognized overnight courier, postage prepaid, to be effective when properly sent and received,
refused or returned undelivered. Notices may be given by facsimile if proof of transmission is
retained. Notices shall be sent to the addresses sent forth below:

OTAY: Otay Water District
Attn: General Manager
2554 Sweetwater Springs Boulevard
Spring Valley, CA 91978-2096
Phone: (619) 670-2210
Fax : (619) 660-0829

TENANT: New Cingular Wireless PCS, L1.C
Attn : Network Real Estate Administration
Re: Cell Site #: SS0625
Cell Site Name: Otay Campo Water
Fixed Asset No: 10068657
12555 Cingular Way, Suite 1300
Alpharetta, Georgia 30004

With a copy sent concurrently to Tenant’s Legal Department:
If sent via certified or registered mail to:

New Cingular Wireless PCS, LLC
Attn.: Legal Department

Re: Cell Site #: SS0625

Cell Site Name: Otay Campo Water
Fixed Asset No: 10068662

P.O. Box 97061

Redmond, WA 98073-9761
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If sent via nationally recognized overnight courier to:

New Cingular Wireless PCS, LLC
Attn.: Legal Department

Re: Cell Site #: SS0625

Cell Site Name: Otay Campo Water
Fixed Asset No: 10068662

16331 NE 72™ Way

Redmond, WA 98052-7827

33. Corporate Authority. The persons executing this Agreement on behalf of the

parties hereto warrant that (i) such party is duly organized and existing, (ii) they are duly
authorized to execute and deliver this Agreement on behalf of said party, (iii) by so executing
this Agreement, such party is formally bound to the provisions of this Agreement, and (iv) the

entering into this Agreement does not violate any provision of any other Agreement to which

said party is bound.
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IN WITNESS WHEREOF, the parties have executed this Lease as of the day of

,20___. This date is referred to as the Commencement Date in the Lease.

NEW CINGULAR WIRELESS PCS, LLC,
a Delaware limited liability company

By: AT&T Mobility Corporation,
Its: Manager

By:

Name:

Its:

OTAY WATER DISTRICT
2554 Sweetwater Springs Blvd.
Spring Valley, CA 91979

By:

Name: Mark Watton
Its: General Manager
APPROVED AS TO FORM:

Yuri Calderon, General Counsel

Date
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EXHIBIT A
SPECIAL TERMS AND CONDITIONS ADDED TO
AGREEMENT BETWEEN NEW CINGULAR WIRELESS
PCS, LLC AND OTAY TO LOCATE COMMUNICATION
FACILITIES AT OTAY’S 832-1&2 RESERVOIR SITE,
DATED R (THE “LEASE”)

If any terms or conditions set forth herein contradict terms or conditions of the
Lease to which this Exhibit is attached, as described above, the terms and
conditions of this Exhibit shall control.

SPECIAL TERMS AND CONDITIONS

1. Landscaping and Maintenance. The installation, permitting, maintenance and upkeep,
and all expenses or other obligations related thereto, in connection with any and all landscaping
and irrigation systems mandated by the permitting agencies will be the sole responsibility of the
Tenant. Otay Water District makes no commitment for delivery of water for said landscaping,
except if Tenant obtains a water meter for the site and pays for water use.

2. Rent. At Tenant’s election, subject to prior written notice as set forth in the Lease,
Tenant may pay rent annually, in advance during each of the five-years of the Initial Term or
during each of the five years in any Extension Term. Once the Initial Term or Extension Term,
as applicable, has commenced, Tenant may not alter its election to pay monthly or annually.

3. Tenant’s Financing. Notwithstanding anything to the contrary contained in this Lease,
Tenant may assign, mortgage, pledge, hypothecate or otherwise transfer without prior notice or
consent its interest in this Lease to any financing entity, or agent on behalf of any financing
entity to whom Tenant (i) has obligations for borrowed money or in respect of guaranties thereof,
(i1) has obligations evidenced by bonds, debentures, notes or similar instruments, or (iii) has
obligations under or with respect to letters of credit, bankers acceptances and similar facilities or
in respect of guaranties thereof; provided that no such assignment shall become binding on Otay
until written notification is given by Tenant to Otay as provided in the Lease. A “financing
entity” as used herein, does not include any entity which primary business is not that of banking,

finance, lending or investing funds and does not include any entity whose primary business is
telecommunications.

a. Waiver of Otay’s Lien. With respect to any such financing entity, Otay waives
any lien rights it may have concerning the Facilities, which is deemed Tenant’s
personal property and not fixtures attached to the Property and Tenant or, if
appropriate, the financing entity has the right to remove the same at any time
without Otay’s consent. The financing entity shall not have the right to operate
the Facilities without Otay’s prior written consent, which may be denied if the
financing entity does not meet the definition of financing entity above.
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b. Collateral. Tenant may enter into a financing arrangement including promisso
notes and financial and ‘Security agreements for the financing of the Facilities
(“Collateral”) with a third party financing entity (and may in the future enter into
additional financing arrangements with other financing entities). In connection
therewith, Otay (i) consents to the installation of the Collateral; (ii) disclaims any
interest in the Collateral, as fixtures or otherwise; and (iii) agrees that the
Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or |
distress for any Rent due or to become due and that such Collateral may be |
removed at any time without recourse to legal proceedings. 3

c. Disposition of Collateral. Notwithstanding paragraphs a. and b., above, if
Tenant fails to remove the Collateral, or any component thereof, within five (5)
days of the termination of this Lease, said failure shall constitute an abandonment.
If thereafter, Tenant or any holder of Collateral, lender or assignee, whether or not
notification was provided to Otay, fails to claim and remove the same, within
thirty (30) calendar days of the date of termination of this Lease, Otay is hereby
specifically authorized to remove and dispose of the Collateral, or any component
thereof, so abandoned at Tenant’s sole cost and expense and without incurring

any liability to Tenant, or any lender with any interest in all or any part of the
Collateral, or any assignee of this Lease.

d. No privity or obligation. Otay does not have privity with any financing entity
and specifically disclaims any obligation to any such entity, including any

obligation to provide copies of any notices of default or right to cure under the
Lease.
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EXHIBIT B

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 832-1&2
RESERVOIR SITE, DATED , (THE
“LEASE”)

List of Attachments to Exhibit B:

ATTACHMENT A. DEPICTION OF RESERVOIR FACILITIES
ATTACMENT B.  LEGAL DESCRIPTION OF THE PROPERTY
ATTACHMENT C. LEGAL DESCRIPTION OF THE PREMISES

ATTACHMENT D. DEPICTION OF THE PROPERTY AND PREMISES
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EXHIBIT B

ATTACHMENT A
LOCATION MAP
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EXHIBIT B

ATTACHMENT B
LEGAL DESCRIPTION OF THE PROPERTY

All that certain real property situated in the County of San Diego, State of
California, described as follows:

All that portion of Tract “F” of Rancho Jamacha, in the County of San Diego,
State of California, according to Partition Map thereof filed in the Office of the
County Recorder of San Diego County, in Case No. 13, Superior Court, entitled

Wm. M. Keighler, et al, vs. Mary H. Eddy, et al, more particularly described as
follows:

Commencing at Corner No. 6 of Tract “E” of Rancho Jamacha, said corner being
the Northwest corner of Section 36, Township 16 South, Range 1 West, San
Bernardino Base and Meridian, as shown on Record of Survey Map No. 6069,
filed in the Office of the County Recorder of San Diego County;

Thence along a line shown on said Record of Survey South 0° 07’ West 1313.45
feet;

Thence South 89° 53’ East 649,99 feet:

Thence South 20° 11’ East 293 feet;

Thence South 40° 19’ 50” East 152.86 feet;

Thence South 22° 47’ 15” East 775.15 feet;

Thence South 72° 29’ 15” East 3791.98 feet to the true point of beginning of the
property herein described;

Thence North 3° 43’ 21” West 110.09 feet;

Thence North 86° 16’ 39” East 399 feet:

Thence South 3° 43’ 21" East 408 feet;

Thence South 86° 16’ 39” West 399 feet;

Thence North 3° 43’ 21" West 297.91 feet to the true point of beginning.

Assessor’s Parcel Number: 506-021-06-00
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ATTACHMENT C
LEGAL DESCRIPTION OF THE PREMISES
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EXHIBIT B

ATTACHMENT D
DEPICTION OF THE PROPERTY AND PREMISES
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PLANTING AND [RRIGATION PLAN

EXISTING SHRUB TO RELUIN

PROPOSED ELAEAGNUS PUNGENS,
TYR. OF 7 TOTAL

PROPOSED TOYONS, TYP. OF §
ToiAL

1/4"=1"=0'

1. THE PLANTING PLAN IS DIARAMATIC AND SMALL BE USED AS A GUIDE FOR SETTING
OUT PLANTS. PRIOR TO PLANTING, THE ARCHTECT SHALL BE CONTACTED 10 APPROVE ALL
PUANT LOEATIONS AND DIRECT ADJUSOMENTS.

2, PLANT MATERIALS SHALL CONFORU T NURSERYMAN'S STANDARDS FOR SIZE AN
Houi AL PUNTS ARE SUBIEST 10 RDIECTION BY THE ARCHTECT 7 SUBSTANDARD v
SI2E, QUALITY AN PROVIDC WATERPROOF SPECIES IDENTIFICATION TAGS ON OME
ki RSP e BeR crouaG:

3, YT COUNTS ARE FOR, THE CONVENIENCE OF THE LANDSCARE CONTRACIOR ONLY.
CONTRACTOR IS RESPONSIGLE FOR ALL PLANTS SHOWN ON THE P

NDSCAPE CONTRACTOR SHALL MAINTRN A LUNIMUM 2 % DRANACE AWAY FROM ALL
BUILDNG 4015, FIISH SRAGES SUOOTHED. 10 ELMINATE. PUPOUMG. OF SHANONC WATER.
CONTRACIOR SHALL CCORDINATE WITH THER TRADES ANO MAINTAIN OTANAGE. DURING

LAWDSCARE CONTRACTOR Sty REUOVE ALL DXISTHG VECETATON, TRASH, CUPPINGS.
D FINE CRADE ALL PLANTING

ook S ST DLRRIS W PTG MREAS
SES ARRTe T ORENCEMENT OF PLGNG GPERATIONS.

6. PLANTING PITS SHALL BE PER PLANTING DETALS.

T PUSTIC FITS MO PLUTERS SKALL BE BACKFILLED PER SOL TEST REPORT FOR

ELANTING, L i al & S
MENTS T¢ L) e 5
Wﬂi

TREES AND SURLES SLLL OE FERTLZED AT TIVE OF PLANTNG T 21-GRAM
JonroRid ABLEYS AF v FOLTGWIG RAres
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Gz - 1

AL SRE - 3 T

Ts 0. e - b
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5. JERIPY TREE BIT ORAMAGE WITH 26 HOUR WATER FILL TEST PRIOR 10 PLUNIING. ALl
BOXED TREES HOT SRANKG ARE YO 4 R AUCER WOLE DRILLED THROUGH

i % COUPACTED AR A REQURED T FROWGE DRANACE I 24 HOUR
P
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S0 OAYS AFTER PLANTIN

15 NOT usED

12 LANDSCAPE CONTRACTOR SKALL UANTIAN ALL PLANTINGS FOR 4 PERIOD OF THREE
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AREAS SHALL BE KEPT cl ~FREE.  ALL DEAD Of LAHTS
CATERCD. SHALL BE REPLACES, Wi T ( ) s, OWHER SHALL JAINTAN STE RPTER
COHTRAGTOR MAINTENANGE PERIOD.

CONTRACTOR SHALL GUARMNTEE PLANT LONGEVITY AS FOLLOWS: TREES - ONE YEAR
SHRUBS AND. BROUNGIVER  HEEE JaNTie,
14, WHERE TREE YRUNKS ARE WITHIN 8' OF PAVING, CONTRACTOR SHALL 1STALL ROOT
BIRRIOR BY ' * PER 3

PLANTING NOTES
NTS

5 GALLON CONTAINER PLANTING

37 WATERING BASIH_ EARTH WOUND
(VERIFY W/ ARCHITECT)

SUREOOED NITRDLIZED Baic WiLCH, 27
QEEP L. COVER, LOISTON AFTER
FERMUZER TABLET PER NOTES. PLACE IN
SOIL AT 1/3 OF BT DEPTH

UNDISTURBED SUB-SOIL
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Sl n o st o 59 ot
ASSIST OR DISTURS PERCOLATION RATE.

NTS
Uature height
Symbot | Botanicol came| Common noms| size | oy aturs height/ i
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LENGTH A5 RE,
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AND-QRAN YAVE To BE FTED
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FRe s
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EXHIBIT C

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 832-1&2
RESERVOIR SITE, DATED s (THE
“LEASE”)

DEPICTION AND LEGAL DESCRIPTION OF
TEMPORARY TRENCH EASEMENT

Easement Requested? [0 Yes O No
Easement Granted? O Yes O No

If Easement granted, complete the following information:

For good and valuable consideration, receipt of which is hereby acknowledged, the Otay
Water District, as Grantor, hereby grants to New Cingular Wireless PCS, LLC, as Tenant, a
temporary Easement to excavate, remove dirt and do any act necessary to install, operate and
maintain power lines and connection lines as required in connection with the communications
facilities and the antenna to be located on the Premises. The legal description of the land subject

to the Easement is as follows:

A drawing depicting the Easement is attached hereto. Tenant may not sell, transfer or
assign the Basement herein granted to Tenant. Tenant’s rights under the Easement are
specifically limited to the installation of such power lines, transmission lines and other

communications lines and accessories as required to efficiently operate Tenant’s communication

facilities on the Premises.

Lease for Telecommunication Facilities Exhibit C — page 1




The Easement shall automatically terminate on the day that is thirty (30) years from the

date of the Lease. However, if the Lease 1s terminated earlier for any reason, the Easement will
become unenforceable and, for all purposes, terminate on the date the Lease is terminated.

Grantor reserves the right to use the lands that are subject to the Easement in a manner
such that it will not interfere with Tenant’s use thereof.

Grantor retains the right to remove, at Tenant’s expense, from the surface of the
Easement any item, structure improvement or portion thereof that interferes or conflicts with
Otay’s use of the Property.

Tenant agrees to indemnify, defend and hold harmless the Grantor for any damage to
property or person (including death) and any, claim, suit, action, cost or expense arising in
connection with the Easement or Tenant’s use or installation of any item, line, facility or other
thing in connection therewith.

Tenant agrees to maintain the portion of the Property subject to the Easement in

substantially the condition it is on the date the Lease is executed, excepting only such changes as

are accepted by Otay in writing.

Lease for Telecommunication Facilities Exhibit C — page 2
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EXHIBIT “"D”

(PROPOSED POWER EASEMENT)
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COUNTY OF SAN DIEGO

DEPARTMENT OF PLANNING AND LAND USE
5201 Ruffin Road, Suite B
San Diego, CA 92123
858-694-2960

Page 10f'1

RECEIPT NUMBER: 09-0587360
Cashier: JTANA2PL

APN: 506-021-06-00
DATE ISSUED: 28-AUG-2009
PERMIT: 1019 20090148
SCOPE: COMM'L MISC (ANTENNA, CANOPY, RACKS)
SITE ADDRESS: 12118 CAMPO RD
SUBDIVISION:
CITY: SPRING VALLEY, CA 91978

PARCEL OWNER: OTAY WATER DISTRICT :
ADDRESS: g
CITY/STATE/ZIP:, 00000 |

PERMIT OWNER: AT&T MOBILITY 1
ADDRESS: 5738 PACIFIC CENTER ]
CITY/STATE/ZIP: AN DIEGO, CA 92121

Fees Calculated 12 Months Back

Date Fee Code Description Paid to Date This Receipt Balance Due
28-AUG-2009 1CO0001XX0O BUILDING PERMIT - VALUATION $0.00 $639.50 $0.00 .
28-AUG-2009 1CO0008XX0O BLDG PERMIT - DISABLE.ACCESS $0.00 $63.95 $0.00
28-AUG-2009 1CO0016XX0O STATE FEE (COMMERCIAL) $0.00 $6.15 $0.00
28-AUG-2009 1CO0017XX0 SEISMIC FEE (COMMERCIAL) $0.00 $21.00 $0.00
28-AUG-2009 1CO0043XX0O ARCHIVING FEE - LETTER/LEGAL UP TO 11X17 $0.00 $40.00 $0.00
28-AUG-2009 1BP0145XXO ELECTRIC PERMIT ONLY $0.00 $226.00 $0.00
28-AUG-2009 1CO0040XX0O ARCHIVING BASE FEE - RECORDS RETENTION $0.00 $8.20 $0.00
28-AUG-2009 1CO0041XXO ARCHIVING FEE - PLAN PAGES (OVER 11X17) $0.00 $48.30 $0.00
28-AUG-2009 1CO0021XXO GREEN BLDG FEE (RES & COMM) $0.00 $4.00 $0.00
Totals: $1,057.10 $0.00
Payment Code Description Amount
* CHECK CHECK #31170 $1,057.10
Tendered: $1,057.10
b Change: $0.00

Balance Due: $0.00
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COUNTY QF SAN DIEGO
DEPT. OF PLANNING AND LAND USE
BUILDING DIVISION

5201 Ruffin Road. Suite B

San Diege, CA 92123-1666
(858)565-5920

FEE STATEMENT

VWOG 25

ce. 3iae

Permit Type & Number: 1019 ~20090148

Permit Description:PERMIT—COMMERCIAL

Project Name:
Permit Owner Name: AT&T MOBILITY

Project No:
Client No:

Site Address: 12118 CAMPO RD

SPRING VALLEY, CA 919

APN: 506-021-06-00

Statement Date: 28 AUG 2009

Project Description/Scope

Cross street:; JAMACHA RD.

Description of Work: UNMANNED CELL SITE INCLUDING THE INSTALLATION OF 11 ANTENNAS ON
EXISTING WATER TANK, 225 SQFT CMU WALL WITH EQUIPMENT CABINETS BEHIND & 200 AMP SERVICE FOR
AT&T MOBILITY

Fee/Deposit Details Valuation: $100,000.00
Fee Code Description Acct. Code Amount
1CO0001XX0 BUILDING PERMIT - VALUATION 1006372-995-10 639.50
1C00008XX0 BLDG PERMIT - DISABLE.ACCESS 1006372-995-10 63.85
1CO0016XX0 STATE FEE (COMMERCIAL) 1006372-995-10 6.15
1CO0017XX0 SEISMIC FEE (COMMERCIAL) 1006372-995-10 21.00
1C00021XX0 GREEN BLDG FEE (RES & COMM) 1006372~995-10 4.00
1BP0145XX0 ELECTRIC PERMIT ONLY 1006372~995-10 226.00
1C0O0040XX0 ARCHIVING BASE FEE - RECORDS RETENTION 1006372-995-10 8.20
1CC0041XX0 ARCHIVING FEE - PLAN PAGES (OVER 11X17) 1006372~995~10 48.30
1C00043XX0 ARCHIVING FEE -~ LETTER/LEGAL UP TO 11X17 1006372~995-10 40.00
.
F%’ mﬁ}!}
Q"é‘f v s
Total Amount Due: $1,057.10
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SAN DIEGO COUNTY PLANNING

5201 Ruffin Road San Diego, CA 92123
May 8, 2009

Decision of the Planning Commission
On the Application of Major Use Permit
Number P08-021

GRANT, as per redlined plot plan and elevations dated March 19, 2009, consisting of
eight (8) sheets, a Major Use Permit, pursuant to Section 6985, 6986, and 7358 of the
Zoning Ordinance, to authorize the location and use of an unmanned wireless
telecommunication facility. The facility includes panel antennas that will be mounted on
the existing water tank located on the east side of the property and a GPS antenna
mounted on the existing water tank located on the west side of the property. All
associated equipment will be enclosed by a CMU wall. Pursuant to Section 8985A of
the Zoning Ordinance, a Major Use Permit is required because the project site is
located in an area zoned S90 (Holding Area), is not located on a high voltage
transmission tower, and is not covered by a Wireless Community Master Plan.

CONDITIONS

The following conditions are imposed with the granting of this Major Use Permit:

Building permit plans must conform in detail to this approved design. Failure to conform
can cause delay to or denial of building permits and require formal amendment of this

approved design. No waiver of the Uniform Building Code standards or any other code
or ordinance is intended or implied.

A. Prior to obtaining any building or other permit pursuant to this Major Use Permit,
and prior to commencement of construction or use of the property in reliance on
this Major Use Permit, the applicant shall:

1. Pay off all existing deficit accounts associated with processing this
application to the satisfaction of the Department of Planning and Land
Use and the Department of Public Works.

2. Have a registered civil engineer, a registered traffic engineer, or a
licensed land surveyor provide a certified signed statement that physically,
there is a minimum unobstructed sight distance in both directions along
Campo Road (SR-94) from the private easement road, for the prevailing
operating speed of traffic on Campo Road (SR-94). The above shall be to
the satisfaction of CALTRANS and the Director of Public Works.
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Submit evidence to the satisfaction of the Director of Planning and Land
Use (Building Division) that all “Prior to Use or Occupancy” conditions B.1
and B.2 of this Major Use Permit have been printed on a separate sheet
of all building plans associated with this Major Use Permit; [DPLU, FEE]

a. The conditions shall be printed on a separate sheet of the
building plans.

Furnish the Director of Planning and Land Use a letter from the Director of
the Department of Public Works stating Conditions A.1 — A.2 have been
complied with to that Department’s satisfaction.

B. Prior to any occupancy or use of the premises pursuant to this Major Use Permit,
the applicant shall:

1.

Provide photographic evidence to the Director of Planning and Land Use
that demonstrates the panel antennas, equipment shelter and

landscaping are installed according to the approved plot plan and photo-
simulations filed under Major Use Permit P08-021. '

Pay the Major Use Permit Compliance Inspection Fee as specified in the
DPLU Fee Ordinance at Section 362 of the San Diego County
Administrative Code. The fee shall be paid at the DPLU Zoning Counter.
The permittee shall also schedule an appointment for an initial inspection
with the County Permit Compliance Coordinator to review the on-going
conditions associated with the permit. The inspection should be scheduled

for a date approximately six months subsequent to establishing
occupancy or use of the premises. ~

C. The following conditions shall apply during the term of the Major Use Permit:

1.

The applicant shall allow the County to inspect the property for which the
Major Use Permit has been granted, at least once every twelve months, to
determine if the applicant is complying with all terms and conditions of the
Major Use Permit. If the County determines the applicant is not complying
with the Major Use Permit terms and conditions the applicant shall allow
the County to conduct follow up inspections more frequently than once

every twelve months until the County determines the applicant is in
compliance.

The applicant is responsible for the maintenance and repair of any

damage caused by them to on-site and off-site private roads that serve
the project.
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All light fixtures shall be designed and adjusted to reflect light downward,
away from any road or street, and away from adjoining premises, and
shall otherwise conform to Section 6324 of The Zoning Ordinance.

The parking areas and driveways shall be well maintained.

All landscaping shall be adequately watered and well maintained at all
times.

Property owners shall agree to preserve and save harmless the County of
San Diego and each officer and employee thereof from any liability or
responsibility for any accident, loss, or damage to persons or property
happening or occurring as the proximate result of any of the work
undertaken to complete this work, and that all of said liabilities are hereby
assumed by the property owner.

The applicant shall maintain the appearance of the facility and associated
equipment shelter, as depicted in photo simulations on file with Major Use
Permit P08-021, for the duration of the facility’s operation.

All graffiti on any components of the facility shall be removed promptly in
accordance with County regulations. Graffiti on any facility in the public
right-of-way must be removed within 48 hours of notification.

All wireless telecommunications sites shall be kept clean and free of litter.

All equipment cabinets shall display a legible operator's contact number
for reporting maintenance problems.

All wireless carriers who intend to abandon or discontinue the use of any
wireless telecommunications facility shall notify the County of such
intention no less than 60 days prior to the final day of use.

Wireless telecommunications facilities with use discontinued shall be
considered abandoned 90 days following the final day of use.

All abandoned facilities shall be physically removed by the facility owner
no more than 90 days following the final day of use or determination that
the facility has been abandoned, whichever occurs first.

The County reserves the right to remove any facilities that are abandoned
for more than 90 days at the expense of the facility owner.
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Any abandoned site shali be restored to its natural or former condition.
Grading and landscaping in good condition may remain.

Noise from any equipment supporting the facility shall meet the

requirements of the County’s Noise Ordinance on an average hourly
basis.

Equipment cabinets and antenna structures shall be secured to prohibit
unauthorized access.

Comply with all applicable stormwater regulations at all times. The
activities proposed under this application are subject to enforcement
under permits from the San Diego Regional Water Quality Control Board
(RWQCB) and the County of San Diego Watershed Protection,
Stormwater Management, and Discharge Control Ordinance (Ordinance
No. 9926) and all other applicable ordinances and standards. This
includes requirements for Low Impact Development (LID), materials and
wastes control, erosion control, and sediment control on the project site.
Projects that involve areas 1 acre or greater require that the property
owner keep additional and updated information onsite concerning

stormwater runoff. This requirement shall be to the satisfaction of the
Director of Public Works.

The project shall conform to the approved plot plan(s). Failure to conform
to the approved plot plan(s); is an unlawful use of the land, and will result
in enforcement action pursuant to Zoning Ordinance Section 7703.

D. This Major Use Permit shall expire on May 8, 2011, at 4:00 p.m. (or such longer
period as may be approved pursuant to Section 7376 of The Zoning Ordinance
of the County of San Diego prior to said expiration date) unless construction or
use in reliance on this Major Use Permit has commenced prior to said expiration

date.

FINDINGS:

CEQA FINDINGS:

It is hereby found that the proposed project is exempt from the California Environmental
Quality Act as specified under Section 15303 of the State CEQA Guidelines for the
reasons detailed in the Notice of Exemption Form dated March 24, 2009, on file with
DPLU as Environmental Review Number ER08-19-006.
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MSCP FINDINGS:

The Multiple Species Conservation Program Conformance Findings dated March 24,
2009, on file with DPLU as Environmental Review Number 08-19-006.

STORMWATER FINDINGS:

It is hereby found that the project proposed by the applicant has prepared plans and
documentation demonstrating compliance with the provisions of the County of San

Diego Watershed Protection, Stormwater Management, and Discharge Control
Ordinance.

RESOURCE PROTECTION ORDINANCE FINDINGS:

It is hereby found that the use or development permitted by the application is consistent
with the provisions of the Resource Protection Ordinance.

MAJOR USE PERMIT FINDINGS:

Pursuant to Section 7358 (see Section 7359 for findings required for permits filed
pursuant to Regional Land Use Element 3.8) of The Zoning Ordinance, the following
findings in support of the granting of the Major Use Permit are made:

(@  The location, size, design, and operating characteristics of the proposed use will

be compatible with adjacent uses, residents, buildings, or structures with
consideration given to

1. Harmony in scale, bulk, coverage, and density

Scale and Bulk:

The subject parcel is developed with two water tanks and other existing
wireless telecommunication facilities currently operated by T-mobile,
Sprint, Nextel, and Verizon. The proposed unmanned wireless
telecommunication facility includes eleven (11) panel antennas that will be
mounted on and painted in matching color with the existing water tank and
an eight-foot high CMU equipment shelter painted in dark tan to enclose
all associated equipment. Photo simulations on file with Major Use Permit
P08-021 (Attachment C) illustrate that the proposed antennas and
associated equipment enclosure are unobtrusive to the surrounding
viewshed. The view from the surrounding area will be minimized because
the project is a stealth facility as the panel antennas will be mounted on
and painted in the same color as the water tank and the equipment
enclosure will be painted in dark tan. The enclosure will be screened by
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proposed additional landscaping such as Toyons and Silverberry. The
project is compatible with adjacent uses in terms of scale and bulk
because of the stealth design. Therefore, the project will not substantially
increase the scale and bulk of the existing structure and result in negative
impacts to the surrounding properties.

Coverage:

The subject parcel is 3.74 acres in size. Surrounding land uses consist of
vacant land,SR-94 (Campo Road), Steele Canyon High School and a
commercial center, with parcel sizes ranging from approximately 3 acres
to over 200 acres in size. The project is located on a parcel that is
developed with two water tanks and wireless telecommunication facilities
currently operated by T-mobile, Sprint, Nextel, and Verizon. The lease
area for this unmanned wireless telecommunication facility will total 400
square-feet (less than 1% lot coverage). Considering the size of the
subject lot compared with the size and location of the proposed structure,
the size of the existing structures on the property, and the coverage
characteristics of surrounding properties, the addition of the
telecommunication facility will be consistent in terms of coverage of the
surrounding area and will not substantially increase the lot area coverage.

Density:

- The project is a Major Use Permit for the authorization of a

telecommunication facility and does not have a residential component
subject to density.

The availability of public facilities, services, and utilities

The project is located within the San Miguel Consolidated Fire Protection
District. The project has been reviewed and found to be FP-2 compliant.
The project will require water service for irrigation and the Otay Municipal
Water District has verified that service is available to the project site.

The harmful effect, if any, upon desirable neighborhood character

The project is a Major Use Permit for the authorization of a wireless
telecommunication facility. The facility will include eleven (11) panel
antennas that will be mounted on and painted to match the existing water
tank located on the east side of the property and an eight-foot high CMU
equipment shelter painted in dark tan to enclose all associated equipment.
The project site is located within a neighborhood that is predominately
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comprised of vacant land; SR-94, Steele Canyon High School, and a
commercial center.

The project will not adversely affect the desirable neighborhood character
because the project proposes a wireless telecommunication facility that is
designed to be stealth. The equipment shelter will be located within a
CMU enclosure to conceal it from the surrounding properties. Photo
simulations on file with Major Use Permit P08-021 (Attachment C)
illustrate that the line, form, and color of the facility will be largely
consistent with other elements that make up the visual setting of the area,
such as the previously approved wireless telecommunication facilities
consisting of panel antennas mounted on the existing water tank.
Furthermore, the project was reviewed for noise impacts and determined
to be consistent with the County Noise Ordinance. The project, as
designed, will not cause any substantial, demonstrable negative aesthetic
effect to views from the surrounding area and roadways. Therefore, the
project will not have a harmful effect on the neighborhood character.

The generation of traffic and the capacity and physical character of
surrounding streets

The traffic generated from the project is expected to be one maintenance
trip per month and will utilize an easement connected to Campo Road
(SR-94), a public road for access. Existing parking is available on the
property. The use associated with this Major Use Permit is compatible
with the existing nature of the area because the number of maintenance
trips will not substantially alter the expected traffic or physical character of
the surrounding streets and will be compatible with adjacent uses.
Therefore, the number of maintenance trips will not substantially increase

or alter the physical character of Campo Road (SR-94) and other vicinity
roadways.

The suitability of the site for the type and intensity of use or development
which is proposed

The project proposes a Major Use Permit for the authorization of an
unmanned wireless telecommunication facility. The subject property is
3.74 acres in size and is developed with access and utility services
adequate to serve the proposed use. The installation of the
telecommunication facility will not require significant alteration to the land
form. The project, as designed, will be stealth and will not change the
characteristics of the area and is suitable for this site and the type and
intensity of uses and development. For reasons stated above, the
proposed project will be compatible with adjacent land uses.
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6. Any other relevant impact of the prbposed use

None identified.

(b)  The impacts, as described in Findings (a) above, and the location of the
proposed use will be consistent with the San Diego County General Plan.

The project is subject to the Regional Category — Current Urban Development
Area (CUDA), General Plan Land Use Designation General - (21) Specific Pian
(Rancho San Diego), and the Valle De Oro Community Plan. The subject
property is excluded from the Rancho San Diego Specific Plan but surrounded
by land designated as Open Space in the Specific Plan. The project complies
with the General Plan because civic uses are allowed if they support the local
population. In addition, the project is consistent with Policy 4 of the Public Safety
Element of the County General Plan that encourages the support, establishment,
and continual improvement of Countywide telephone communications system,
particularly with respect to enhancing emergency communications.

(c)  Thatthe requirements of the California Environmental Quality Act have been
complied with.

Pursuant to Section 15303 of the State CEQA Guidelines, the project is exempt
from CEQA because it is an unmanned wireless telecommunication facility that
involves the installation of Small, New Equipment and Facilities in Small
Structures. It has been determined that the project is not in an environmentally
sensitive location; will not have a cumulative effect on the environment; is not on
a hazardous waste site; will not cause substantial change in the significance of a
historical resource; and will not result in damage to a scenic highway

NOTICES:

NOTICE: The 90 day period in which the applicant may file a protest of the fees,
dedications or exactions begins on May 8, 2009.

NOTICE: This subject property is known to contain Coastal sage scrub plant
community. Such plant community is habitat for the coastal California gnatcatcher.
The Federal government recently listed the gnatcatcher as a threatened species under
the Federal Endangered Species Act of 1973 (16 U.S.C. Section 1531 et seq.). THE
LISTING MAY RESULT IN AN APPLICANT'S INABILITY TO PROCEED WITH
HIS/HER PROJECT WITHOUT A PERMIT FROM THE FEDERAL GOVERNMENT IF
THE SPECIES OR ITS HABITAT ARE PRESENT ON THE PROJECT SITE. ltis
advisable to contact the United States Fish and Wildlife Service to determine the
applicability of the prohibitions under the Act to each applicant’s property.
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NOTICE: THE ISSUANCE OF THIS PERMIT BY THE COUNTY OF SAN DIEGO
DOES NOT AUTHORIZE THE APPLICANT FOR SAID PERMIT TO VIOLATE ANY
FEDERAL, STATE, OR COUNTY LAWS, ORDINANCES, REGULATIONS, OR
POLICIES INCLUDING, BUT NOT LIMITED TO, THE FEDERAL ENDANGERED
SPECIES ACT AND ANY AMENDMENTS THERETO.

NOTICE: Low Impact Development (LID) requirements apply to all priority projects as
of March 25, 2008. These requirements can be found at the following link beginning on
Page 32, Section 67.812, of the Municipal Stormwater Permit:

hitp://www.sdcounty.ca.qov/cob/ordinances/ord9926.doc

The draft LID Handbook is a source for LID information and is to be utilized by County
staff and outside consultants for implementing LID in our region. The handbook gives
an overview of LID. Section 2.2 reviews County DPW planning strategies as they relate
to requirements from the Municipal Permit. The Fact Sheets in the Appendix may be
useful for information on all of the engineered techniques. Additional information can be

found in the extensive Literature Index. You can access the Handbook at the following
DPLU web address:

http://www.co.san-diego.ca.us/dplu/docs/LID-Handbook. pdf -

NOTICE: On January 24, 2007, the San Diego Regional Water Quality Control Board
(SDRWQCB) issued a new Municipal Stormwater Permit under the National Pollutant
Discharge Elimination System (NPDES). The requirements of the Municipal Permit
must be implemented beginning March 25, 2008. The Low Impact Development (LID)
Best Management Practices (BMP) Requirements of the Municipal Permit can be found

at the following link beginning on Page 32, Section 67.812, of the Municipal Stormwater
Permit:

hitp://www.sdcounty.ca.gov/cob/ordinances/ord9926.doc

All priority projects must minimize directly connected impervious areas and promote
biofiltration. Section 67.812 includes the minimal site design requirements that project
applicants must address and implement. These can be summarized into the following
four requirements: Disconnect impervious surfaces, Design impervious surfaces to
drain into properly designed pervious areas, Use pervious surfaces wherever
appropriate, Implement site design BMPs. The applicant / engineer must determine the
applicability and feasibility of each requirement for the proposed project and include

them in the project design, unless it can be adequately demonstrated which (if any) of
the requirements do not apply.
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